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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 12 
(T.D. 94-84) 


EXTENSION OF IMPORT RESTRICTIONS ON 
MAYA ARTIFACTS FROM THE PETIN REGION, GUATEMALA 


RIN 1515-AB63 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to reflect 
the extension of the import restrictions on Maya artifacts from the Petin 
Region, Guatemala which were imposed by T.D. 91-34. The Deputy 
Director of the United States Information Agency has determined that 
the emergency conditions which originally warranted the imposition of 
import restrictions still exist. Accordingly, the restrictions will continue 
to be in effect for an additional three years, and the Customs Regula- 
tions are being amended to indicate this extension. 


EFFECTIVE DATE: November 2, 1994. 


FOR FURTHER INFORMATION CONTACT: 

Legal Aspects: Donnette Rimmer, Intellectual Property Rights 
Branch, (202) 482-6960. 

Operational Aspects: Leo Wells, Office of Trade Operations (202) 
927-0300. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to the provisions of the Convention on Cultural Property 
Implementation Act, the Deputy Director of the United States Informa- 
tion Agency (USIA), after consultation with the Secretaries of State and 
Treasury, determined that Maya artifacts from the Petin Region, Guate- 
mala were in danger of pillage and looting, and that an emergency condi- 
tion existed which warranted the imposition of a prohibition on the 
importation of such articles into the United States. In T.D. 91-34, the 
Customs Service announced the imposition of import restrictions and 
identified the types of articles covered by the restrictions. 


1 
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The Deputy Director of the USIA has considered the recommenda- 
tions of the Cultural Property Advisory Committee and determined that 
the emergency conditions which warranted imposition of the initial 
restrictions still exist and has decided to extend the import restrictions 
for another three years. (See 59 FR 50038, September 30, 1994.) 

Accordingly, Customs is amending § 12.104g (19 CFR 12.104g) to 
reflect the extension of the import restriction. 


REGULATORY FLEXIBILITY ACT 
Because no notice of proposed rulemaking is required, the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not apply. 
EXECUTIVE ORDER 12866 
This amendment does not meet the criteria for a “significant regula- 
tory action” as specified in E.O. 12866. 
INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 


Because this amendment reflects the extension of emergency import 
restrictions on cultural property which is currently subject to pillage 
and looting, pursuant to § 553(b)(B) of the Administrative Procedure 
Act, no notice of proposed rulemaking or public procedure is necessary. 
For the same reason, a delayed effective date is both impracticable and 
contrary to the public interest. 


DRAFTING INFORMATION 
The principal author of this amendment was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 
LIST OF SUBJECTS IN 19 CFR Part 12 


Customs duties and inspections, Imports, Cultural property. 


AMENDMENT TO THE REGULATIONS 
Accordingly, Part 12 of the Customs Regulations (19 CFR Part 12) is 
amended as set forth below: 
PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The general and specific authority citation for Part 12 continues to 
read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 17, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624. 


* * * * ** * * 


Sections 12.104—12.104i also issued under 19 U.S.C. 2612. 
* * Ps * * * 
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2. Section 12.104g(b) is amended by adding, to the table, “extended by 
94-84” immediately after the entry “91-34” in the column headed “T.D. 
No.” adjacent to the entry for Guatemala. 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: October 21, 1994. 
DENNIS M. O’CONNELL, 


Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 2, 1994 (59 FR 54817)] 


(T.D. 94-85) 
LICENSE CANCELLATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General notice. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 111.51(a), 
the following Customs broker license has been cancelled due to the 
death of the broker. This license was issued in the Los Angeles District. 


Customs broker 


Dolores C. Hand 


License No. 


Dated: November 1, 1994. 


PHILIP METZGER, 


Director, 
Office of Trade Operations. 


[Published in the Federal Register November 7, 1994 (59 FR 55528)] 
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(T.D. 94-86) 


FOREIGN CURRENCIES 


DalLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR OCTOBER 1994 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, October 10, 1994. 


Greece drachma: 


October 3, 1994 $0.004217 
October 4, 1994 .004227 
October 5, 1994 .004250 
October 6, 1994 .004239 
October 7, 1994 .004237 
October 11, 1994 .004229 
October 12, 1994 .004244 
October 13, 1994 .004243 
October 14, 1994 .004292 
October 17, 1994 .043450 
October 18, 1994 .004341 
October 19, 1994 .004333 
October 20, 1994 .004333 
October 21, 1994 .004338 
October 24, 1994 .004340 
October 25, 1994 .004350 
October 26, 1994 .219780 
October 27, 1994 .004330 
October 28, 1994 .004294 


South Korea won: 


October 3, 1994 $0.001248 
October 4, 1994 .001248 
October 5, 1994 .001245 
October 6, 1994 .001244 
October 7, 1994 .001247 
October 11, 1994 .001247 
October 12, 1994 .001245 
October 13, 1994 .001244 
October 14, 1994 .001246 
October 17, 1994 .001247 
October 18, 1994 .001245 
October 19, 1994 .001245 
October 20, 1994 .001247 
October 21, 1994 .001247 
October 24, 1994 .001248 
October 25, 1994 .001249 
October 26, 1994 .001248 
October 27, 1994 .001249 
October 28, 1994 .001249 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 1994 (continued): 


Taiwan N.T. dollar: 


October 3, 1994 $0.038139 
October 4, 1994 .038183 
October 5, 1994 .038183 
October 6, 1994 .038197 
October 7, 1994 .038226 
October 11, 1994 .038153 
October 12, 1994 .038139 
October 13, 1994 .038183 
October 14, 1994 .038212 
October 18, 1994 .038270 
October 19, 1994 .038300 
October 20, 1994 .038314 
October 21, 1994 .038417 
October 24, 1994 .038373 
October 25, 1994 .038358 
October 26, 1994 .038329 
October 27, 1994 .038344 
October 28, 1994 .038373 


Dated: November 2, 1994. 


MIcHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 


(T.D. 94-87) 


FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR OCTOBER 1994 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 94-78 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, October 10, 1994. 


Finland markka: 


October 24, 1994 $0.218412 
October 25, 1994 .219858 
October 27, 1994 .219226 
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FOREIGN CURRENCIES—Variances from quarterly rates for October 1994 
(continued): 


Sweden krona: 


October 25, 1994 $0.141563 
October 27, 1994 


Dated: November 2, 1994. 


MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 26, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF STEEL BOX CUTTERS AND 
BLADES 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is revoking a ruling pertaining to the tariff classification of steel 
box cutters with blades and replacement blades. Notice of the proposed 
revocation was published on September 14, 1994, in the Customs 
BULLETIN, Volume 28, Number 37. Two comments were received. Both 
comments essentially claim that the box cutter is a hand tool and not a 
knife. After careful review of cited Explanatory Notes and rulings, as 
more fully described in the Attachment [HQ 956076], we find that the 
cutters are in fact knives. Therefore, revocation of the New York ruling 
is necessary. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 9, 1995. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Office of 
Regulations and Rulings, Metals and Machinery Classification Branch, 
(202) 482-7030. 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 45/46, NOVEMBER 16, 1994 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On September 14, 1994, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 28, Number 37, proposing to revoke New York Ruling 
Letter (NY) 851173, issued on April 20, 1990, concerning the tariff clas- 
sification of steel box cutters with blades and replacement blades under 
subheading 8205.59.80, HTSUS, which provides for other hand tools 
not elsewhere specified or included. Two comments were received. Both 
comments essentially claim that the box cutter is a hand tool and not a 
knife. After careful review of cited Explanatory Notes and rulings, as 
more fully described in the Attachment [HQ 956076], we find that the 
cutters are in fact knives. Therefore, revocation of NY 851173 is neces- 
sary. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is revoking NY 851173 to reflect the proper classification of steel 
box cutters with blades and replacement blades under subheadings 
8211.93.00 and 8205.59.55, HTSUS, respectively. HQ 956076 revoking 
NY 851173 is set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 21, 1994. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, October 21, 1994. 
CLA-2 CO:R:C:M 956076 RFA 
Category: Classification 
Tariff No. 8211.93.00 and 8205.59.55 
Mk. Barry E. POWELL 
GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
707 Wilshire Blvd. 
Suite 5320 
Los Angeles, CA 90017 


Re: Steel box cutter and blade; box of replacement blades; razor blades; scrapers; knives 
having other than fixed blades; other edged hand tools; ENs 82.05 and 82.11; Addi- 
tional U.S. Rule of Interpretation 1(a); HQs 952988 and 951605; NY 881076; NY 
863995, affirmed; NY 851173, revoked. 


DEAR MR. POWELL 

This is in reference to NY 851173, issued to you on April 20, 1990, on behalf of King 
Quality Co., in which the tariff classification of a steel box cutter with a blade and a box of 
replacement blades was determined under the Harmonized Tariff Schedule of the United 
States (HTSUS). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended 
by section 623 of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) (here- 
inafter, “section 625”), notice of the proposed revocation of NY 851173 was published on 
September 14, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 37. Two comments 
were received in response to the notice. Both comments essentially claim that the box cut- 
ter is a hand tool and not a knife. After careful review of cited Explanatory Notes and rul- 
ings, as more fully described below, we find that the cutters are in fact knives. Therefore, 
revocation of the New York ruling is necessary. Our response to the comments and our 
decision in this matter is set forth below. 


Facts: 

The merchandise consists of a rectangular 2-piece steel holder-handle and a single edge 
blade. One piece of the holder is designed for insertion of a single edge safety razor blade. A 
45-degree cutout on the bottom in one corner of the holder permits the blade to be exposed 
and utilized for cutting. The other end of the holder is designed to be inserted and locked 
Into the handle extension portion of the holder. This allows for a sturdier grip of the unit. 
When not in use, the handle with the blade may be reversed and inserted into the holder to 
shield the exposed blade. 

The single edge blade includes a sharp edge on only one side. The side opposite the sharp 
edge has a steel covering that covers the whole side and permits handling of the blade ina 
safe fashion. Although also referred to as a “razor” blade, the subject blade is made of a 
thicker gauge of metal than that used in blades designed for shaving. The box of replace- 
ment blades are to be sold separately from the holder in retail packages of 100. 


Issue: 
Is the steel box cutter classifiable as a knife or as a hand tool under the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s). GRI 1 provides that classification shall be determined 
according to the terms of the headings and any relative section or chapter notes. 

In NY 851173, dated April 20, 1990, the Area Director, New York Seaport, determined 
that the combination steel holder and blade described as a box cutter, as well as the 
replacement blades, was classified under subheading 8205.59.80, HTSUS, which provides 
for: “[h]andtools * * * not else where specified or included * * *: [o]ther handtools (includ- 
ing glass cutters) and parts thereof: [o]ther: [o]ther: [o]ther: [o]ther * * *.” 

In NY 863995, dated June 27, 1991, the Area Director, New York Seaport, classified car- 
ton cutters, consisting of a flat handle and a housing in which a single edge razor blade is 
inserted, as knives having other than fixed blades under subheading 8211.93.00, HTSUS. 
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Subheading 8211.93.00, HTSUS, provides for: “[k]nives with cutting blades, serrated or 
not * * * and blades and other base metal parts thereof: [o]ther: [k]nives having other 
than fixed blades * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Cooperation Council’s official interpretation of the HTSUS. While 
not legally binding, the ENs provide a commentary on the scope of each heading of the 
HTSUS and are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 

EN 82.05, page 1107, states as follows: 


This heading covers all hand tools not included in other headings of this Chapter or 
elsewhere in the Nomenclature * * *, together with certain other tools or appliances 
specifically mentioned in the title. 

It includes a large number of hand tools (including some with simple hand-operated 
mechanisms such as cranks, ratchets or gearing). This group of tools includes: 

* x * * * * Ea 
(E) Other hand tools (including glaziers’ diamonds). 
This group includes: 
* * * * * * * 

(6) Tools for masons, moulders, cement workers, plasterers, painters, etc., 
such as trowels, smoothers, servers, scrapers and stripping knives, smoothers’ 
needles and cleaners, indentation rollers, glass cutters with cutting wheels, pal- 
ette knives and putty knives. 

(7) Miscellaneous hand tools such as farriers’ paring knives, toeing knives, 
hoof pickers and hoof cutters, cold chisels and punches; * * * metal scrapers; 
** * 


EN 82.11, p.1113, states that: 


This heading covers knives with cutting blades, serrated or not, with the exception 
of those included in heading 82.08, and of certain tools and tableware sometimes 
called “knives” but covered implicitly or explicitly by other headings of this Chapter 
* * * 

The heading covers: 

* * * * * * * 


(4) Knives with several interchangeable blades, whether or not these are contained 
in the handles. 

In both referenced New York rulings, there is a box of replacement blades which are sold 
separately from the holder in retail packages of 100. These blades are of the class or kind of 
blade that fits into various types of holders. They are also designed to be used as scrapers 
that do not employ a cutting action. Additional U.S. Rule of Interpretation 1(a), HTSUS, 
states as follows: 


[iJn the absence of special language or context which otherwise requires—a tariff clas- 
sification controlled by use (other than actual use) is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of importation, 
of goods of that class or kind to which the imported goods belong, and the controlling 
use is the principal use. 


The subject blades can and are principally used for scraping. Based upon Additional U.S. 
Rule of Interpretation 1(a), HTSUS, we find that the principal use of the blades is that of a 
scraper. Scrapers are provided for under subheading 8205.59.55, HTSUS, as other hand 
tools. It is noted that within subheading 8205.59.55, HTSUS, there is a statistical break- 
out for “edged handtools: single edge razor blades other than for shaving.” 

According to the information provided, the metal holder has a 45-degree cutout on the 
bottom in one corner which permits a replaceable single edge safety razor blade to be 
exposed and utilized for cutting. The issue to be resolved is whether a blade used for scrap- 
ing contained within a handle is classifiable as a “knife”, “cutter”, or other “hand tools”. 

It is well settled customs law that when a tariff term is not defined in either the HTSUS 
or its legislative history, the correct meaning of a term in a tariff provision is the common 
meaning understood in trade or commerce. Schott Optical Glass, Inc. v. United States, 
67 CCPA 82, 34, 612 F.2d 1283 (1979). It is also well established that since the meaning of a 
customs term is a question of law, a court may rely upon its own understanding of terms 
used, and may consult standard lexicographic and scientific authorities, to determine 
their common meaning. Trans-Atlantic Co. v. United States, 60 CCPA 100, 471 F.2d 1397 
(1973). 
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Because these terms are not defined in either the HTSUS or the ENs, we may consult 
standard lexicographic authorities. The Random House Dictionary of the English Lan- 
guage, Unabridged Version (1973), defines the following terms: 


Cutter: 1. one who or that which cuts * * * (p. 358) 

Knife: 1. an instrument for cutting, consisting essentially of a thin, sharp-edged, 
metal blade fitted with a handle * * * (p. 791) 

Tool: 1. an implement, esp., one held in the hand, for performing or facilitating 
mechanical operations, as a hammer, saw, file, etc. 2. any instrument of manual opera- 
tion * * * (p. 1493) 


Webster’s Third New International Dictionary, Unabridged (1966), defines the follow- 
ing terms: 


Cutter: 1. one that cuts: * * * b.(1): an instrument that cuts: a machine, machine 
part, or tool that cuts * * * (p. 562) 

Knife: 1 a: a simple instrument used for cutting consisting of a sharp-edged usu. 
steel blade provided with a handle * * * (p. 1249) 

Tool: 1 a: an instrument (as hammer or saw) used or worked by hand: an instru- 
ment used by a handicraftsman or laborer in his work: implement b(1): the cutting or 
shaping part in a machine or machine tool * * * (p. 2408) 


Based upon the definitions cited above and Additional U.S. Note 1(a), HTSUS, we find 
that the box cutter is principally used as a knife and is provided for under heading 8211, 
HTSUS, as a knife having other than fixed blades. 

One of the comments received states that not all knives and cutters are classified under 
heading 8211, HTSUS. In support of this position, the comment cites to HQ 951605, dated 
June 1, 1992, in which Customs classified a pastry/pizza cutter wheel under heading 8205, 
as other hand tools. However, we note that EN 82.05 provides for a number of household 
articles, including some with cutting blades. We find that the pizza cutter falls within the 
class and kind of items listed as household articles based upon the principle of ejusdem 
generis. 

NY 881076, dated December 11, 1992, was also cited to as an example in which an article 
containing a blade was classified under heading 8205, HTSUS, as other hand tools. In that 
ruling the merchandise consisted of a corkscrew with a blade to remove the foil covering 
the cork of a bottle. We further note that EN 82.05 specifically lists corkscrews as one of 
the household articles covered under the term “other hand tools”. Therefore, we find that 
HQ 951605 and NY 881076 is not persuasive in determining the classification of the sub- 
ject merchandise. 

Another comment made was that the subject merchandise, which uses disposable 
blades, does not fall within the scope of heading 8211, HTSUS. The comment states that 
only blades which can be sharpened belong under this provision. In HQ 952988, dated Feb- 
ruary 4, 1993, Customs classified utility knives and cutters which contained a scored blade 
strip inside the handle. These items contained a dull blade snapper section which can be 
used to break off a dull blade at the scored line making a fresh blade available for use. Cus- 
toms determined that these blades are “interchangeable” and that the cutters and knives 
are classified under subheading 8211.93.00, HTSUS. 

Another possibility suggested was that Customs treat the merchandise as consisting of 
two distinct parts: a scraper (heading 8205, HTSUS); and a two-piece metal holder (head- 
ing 8466, HTSUS). Merchandise consisting of two or more components are classified by 
application of GRI 3(b). GRI 3(b) states as follows: 


When by application of Rule 2(b) or for any other reason, goods are, prima facie, 
classifiable under two or more headings, classification shall be effected as follows: 
* * * Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, * * * which cannot be classified by reference to 3(a), shall be classi- 
fied as if they consisted of the material or component which gives them their essential 
character * * *. 


We find that application of GRI 3(b) is unwarranted, because the merchandise can be 
classified by application of GRI 1. The merchandise consists of a replaceable blade and 
handle holder, which, when imported together, form a knife. Based upon GRI 1, this mer- 
chandise is provided for by name under heading 8211, HTSUS, as knives having other 
than fixed blades. 

Based upon the analysis set forth above, we find that the proposed revocation of NY 
851173 is correct. 
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Holding: 

The steel box cutters are classifiable under subheading 8211.93.00, HTSUS, which pro- 
vides for: “[k]nives with cutting blades, serrated or not * * * and blades and other base 
metal parts thereof: [o]ther: [k]nives having other than fixed blades * * *. The general, 
column one rate of duty is 3 cents each plus 5.4 percent ad valorem. 

The replacement blades are classifiable under subheading 8205.59.55, HTSUS, which 
provides for: “[h]andtools * * * not elsewhere specified or included * * *: [o]ther handtools 
(including glass cutters) and parts thereof: [o]ther: [o]ther: [o]ther: [o]f iron or steel: 
{o]ther * * *.” The general, column one rate of duty is 5.3 percent ad valorem. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion. in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 


Effect on other Rulings: 


NY 863995, dated June 27, 1991, is affirmed. 
NY 5511731 dated April 20, 1990, is revoked. 
MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO THE TARIFF CLASSIFICATION OF GLASS 
BEADED HANDBAGS AND GARMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, (1993), this notice advises interested parties 
that Customs intends to modify two rulings pertaining to the tariff clas- 
sification of glass beaded handbags and a ruling concerning the tariff 
classification of glass beaded bridal garments. Comments are invited on 
the correctness of the proposed rulings. 


DATE: Comments must be received on or before December 9, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W. Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Metals 
and Machinery Classification Branch, (202-482-7030). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057 (1993), this notice advises interested parties 
that Customs intends to modify two rulings pertaining to the tariff clas- 
sification of glass beaded handbags and a ruling concerning the tariff 
classification of glass beaded bridal garments. 

In New York Ruling Letters (NYRL’s) 874233 and 876196 issued 
respectively, on June 3, and July 17, 1992, by the Area Director of Cus- 
toms, New York Seaport, two glass beaded handbags were classified 
under subheading 7018.10.50, Harmonized Tariff Schedule of the 
United States (HTSUS), which provides for glass beads, and articles 
thereof, glass beads, other. NYRL 874233 is set forth in Attachment A 
to this document. NYRL 876196 is set forth in Attachment B to this 
document. 

Customs Headquarters is of the opinion that the glass beaded hand- 
bags were erroneously classified in NYRL’s 874233 and 876196 under 
subheading 7018.10.50, HTSUS, as glass beads, because they are some- 
thing more than “glass beads.” They are in fact articles of glass beads 
viz., evening bags the essential character of which is imparted by the 
glass beads. 

Customs intends to modify NYRL’s 874233 and 876196 to reflect the 
proper classification of these handbags under subheading 7018.90.50, 
HTSUS, as articles of glass beads. 

In HRL 088091 dated November 9, 1990, Customs ruled that certain 
traditional South African wedding garments were classifiable under 
subheading 7018.10.50, HTSUS, as glass beads, and articles thereof, 
glass beads, other. HRL 088091 is set forth in Attachment C to this 
document. 

Customs Headquarters is of the opinion that the bridal garments 
were erroneously classified in HRL 088091 under subheading 
7018.10.50, HTSUS, as glass beads, because they are something more 
than glass beads viz., articles made from glass beads. 

Customs intends to modify HRL 088091 to reflect the proper classifi- 
cation of the wedding garments under subheading 7018.90.50, HTSUS, 
as articles of glass beads. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed HRL 957019 which serves to 
modify NYRL’s 874233 and 876196 is set forth in Attachment D. Pro- 
posed HRL 957162 which serves to modify HRL 088091 is set forth in 
attachment E. 
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Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: October 20, 1994. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
New York, NY, June 3, 1992. 
CLA-2-70:S:N:N3D:226 874233 
Category: Classification 
Tariff No. 7018.10.50 and 4202.22.15 
Mr. STEVEN LAMBERT 
325 West Clarkstown Road 
Spring Valley, NY 10977 


Re: The tariff classification of ladies evening bags from Taiwan. 


DEAR Mr. LAMBERT 

This is in response to your request for a tariff classification ruling, on behalf of your cli- 
ent Innovative Products International Inc., received by Customs on May 8, 1992. 

The samples which you have submitted are described as follows: 


Black Beaded Evening Bag “Sung” is a lady’s, black shoulder bag-which has a rect- 
angular shape and measures approximately 4%" x 3%" x 1%". The sides of the 
bag are completely covered with black glass rods and the edges and bottom of the bag 
are completely covered with black glass beads. The interior of the bag is covered with 
nylon. The bag is secured by an overlapping flap with a magnetic snap closure and a 
textile tassel affixed at the front of the snap closure. 

Colored Round Beaded Evening Bag “Mackie” is alady’s multicolored shoulder bag 
which has a cylindrical shape and measures approximately 5% inches in height and 
3/3 inches in diameter. The round lid and sides of the bag are completely covered with 
glass rods (arranged in multicolored diamond patterns)and beads (which border the 
diamonds). The bottom and the interior of the bag are covered with black nylon. The 
strap of the bag Is a textile cord which passes through two metal grommets in the lid 
and is attached to the inside wall of the bag. 

Golden Evening Bag “Makie” is a lady’s shoulder bag constructed exteriorly of 
viny] with textile trim. The interior is lined with textile materials. The bag measures 
approximately 5” x 4%” x 8” and it is secured by means of a box-type lid with a 
magnetic snap closure. There is a textile tassel affixed at the front of the snap closure. 

For purposes of classification, the Customs Service considers the two beaded bags to be 
articles of glass. 

The provision applicable to the glass beaded bags will be subheading 7018.10.50, Har- 
monized Tariff Schedule of the United States (HTS), which provides for Glass beads * * * 
and articles thereof * * *: Glass bead: Other. The rate of duty will be 4.7 percent ad 
valorem. 

The provision applicable to the golden evening bag “Makie” will be subheading 
4202.22.15 (HTS), which provides for handbags, whether or not with shoulder straps 
including those without handle, with outer surfaces of plastic sheeting. The rate of duty 
will be 20% ad valorem. 
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This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, July 17, 1992. 


CLA-2-70:S:N:N3D:226 876196 
Category: Classification 
Tariff No. 7018.10.50 and 4202.22.15 


MR. STEVEN LAMBERT 
325 West Clarkstown Road 
Spring Valley, NY 10977 


Re: The tariff classification of ladies evening bags from China. 


DEAR Mr. LAMBERT 

This is in response to your request for a tariff classification ruling, on behalf of your cli- 
ent Innovative Products International Inc., dated June 30, 1992. 

The samples which you have submitted are described as follows: 


Black Beaded Evening Bag “Sung” is a lady’s, black shoulder bag which has a rect- 
angular shape and measures approximately 444" x 3%” x 1%". The sides of the 
bag are completely covered with black glass rods and the edges and bottom of the bag 
are completely covered with black glass beads. The interior of the bag is covered with 
nylon. The bag is secured by an overlapping flap with a magnetic snap closure and a 
textile tassel affixed at the front of the snap closure. 

Color Round Beaded Evening Bag “Mackie” is a lady’s multicolored shoulder bag 
which has a cylindrical shape and measures approximately 5% inches in height and 
33 inches in diameter. The round lid and sides of the bag are completely covered with 
glass rods (arranged in multicolored diamond patterns) and beads (which border the 
diamonds). The bottom and the interior of the bag are covered with black nylon. The 
strap of the bag is a textile cord which passes through two metal grommets in the lid 
and is attached to the inside wall of the bag. 

Golden Evening Bag “Makie” is a lady’s shoulder bag constructed exteriorly of 
vinyl with textile trim. The 450026 interior is lined with textile materials. The bag 
measures approximately 5” x 4%” x 3”, and it is secured by means of a box-type 
lid with closure. There is a textile tassel affixed at the front of the snap closure. 

For purposes of classification, the Customs Service considers the two beaded bags to be 
articles of glass. 

The provision applicable to the glass beaded bags will be subheading 7018.10.50, Har- 
monized Tariff Schedule of the United States (HTS), which provides for Glass beads * * * 
and articles thereof * * *: Glass bead: Other. The rate of duty will be 4.7 percent ad 
valorem. 

The provision applicable to the golden evening bag Makie will be Subheading 
4202.22.15 (HTS), which provides for handbags, whether or not with shoulder straps 
including those without handle, with Outer surfaces of plastic sheeting. The rate of duty 
will be 20% ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, November 9, 1990. 
CLA-2 CO:R:C:G 088091 JMH 
Category: Classification 
Tariff No. 7018.10.50 
Mr. ISAAC MANNING 
PO. Box 2427 
Newark, NJ 07114 


Re: Jocolo and Nyoka; bridal garments made of goat skin and glass beads imported from 
South Africa for exhibition do not violate the Comprehensive Anti-Apartheid Act of 
1986 since articles of leather and articles of glass beads are not prohibited and the 
articles are not exported by a parastatal organization; articles of clothing made of 
leather and glass beads; composite good made of leather and glass beads with the 
glass beads imparting the essential character; GRI 3(b); South African sanctions. 


DEAR MR. MANNING: 

Your request for a classification ruling under the Harmonized Tariff Schedule of the 
United States Annotated (“HTSUSA”) for certain bridal garments imported from South 
Africa was referred to this office for a reply. 


Facts: 

The articles in question are a Jocolo and Nyoka to be imported from South Africa. The 
articles are traditional South African wedding garments to be worn by a bride. Both gar- 
ments are to be mounted and framed for display. They will not be worn. 

The Jocolo is the front half of a skirt. It is made of goat skin which is covered with glass 
beads. The leather represents the largest portion of the product’s weight. However, the 
visible surface area of the Jocolo is primarily beaded, and it the beads which will be seen 
when the garment is mounted. 

The Nyoka is a wedding trail that includes a loop which fits over the bride’s neck in the 
traditional South African wedding ceremony. The Nyoka consists entirely of glass beads. 

The Jocolo and the Nyoka are to be purchased from Operation Hunger, a non-profit 
organization. 


Issue: 
Issue 1: What is the appropriate classification of the Jocolo and the Nyoka? 


Issue 2: Will the importation of these garments violate the laws restricting importations 
from South Africa? 


Law and Analysis: 
Issue 1: What is the appropriate classification of the Jocolo and the Nyoka? 

The classification of merchandise under the HTSUSA is governed by the General Rules 
of Interpretation (GRI’s). GRI 1, HTSUSA, states in part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * * and according to the following provisions * * *. 

The importer believes that the Jocolo and the Nyoka are classifiable as works of art. 
Works of art are classified in Chapter 97, HTSUSA. There are no headings within this 
chapter that describe beaded garments. Therefore, the garments, despite their craftsman- 
ship and beauty, cannot be classified as works of art. 
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There is no heading within the tariff that specifically describes beaded garments or wed- 
ding attire. Since the Jocolo and Nyoka do not meet the terms of any of the garment head- 
ings, the articles must be classified according to their constituent materials. 

The Jocolo is made of leather and glass beads. Apparel and clothing accessories of 
leather are provided for in heading 4203, HTSUSA. Articles of glass beads are provided for 
in heading 7018, HTSUSA. When an article is classifiable in two or more headings GRI 3, 
HTSUSA, one of “the following provisions” mentioned in GRI 1, is implemented. 

GRI 3(a), HTSUSA, provides that whenever a product is classifiable in two or more 
headings the most specific heading is preferred. However, when each heading refers to 
only part of a composite good, no heading is considered more specific. Composite goods are 
articles made of components attached two one another so to be inseparable, or made of 
separable components that are mutually complementary and that normally would not be 
offered for sale in separate parts. Explanatory Note GRI 3(b), Harmonized Commodity 
Description and Coding System (“HCDCS”), Vol. 1, p. 4. 

The Jocolo is made of glass beads attached to leather. The materials are inseparable. 
Thus, the Jocolo is a composite good. Two headings, headings 4203 and 7018, apply to this 
composite good. Since both headings refer to only part of the garment, to only one mate- 
rial, neither heading is more specific. 

When one heading is no more specific than the other, GRI 3(b), HTSUSA, must be uti- 
lized. GRI 3(b) requires that goods which cannot be classified according to GRI 3(a) shall 
be classified according to the component which gives the composite good its essential 
character. 

It is the opinion of this office that the glass beads impart the Jocolo’s essential character. 
The glass beads cover the majority of the leather. The beads, not the leather, are primarily 
visible to the naked eye. It is the beads which give the garment its festive nature. The Joco- 
lo’s essential character is derived by the glass beads, therefore, the Jocolo is classified 
under heading 7018. The proper classification for the Jocolo is subheading 7018.10.50, 
HTSUSA, as “* * * Glass beads * * * Other * * *” with duty at the rate.of 4.7 percent ad 
valorem. 

The Nyoka is made entirely of glass beads. Since the Nyoka must be classified according 
to its constituent material, it is properly classified under heading 7018 for glass beads. The 
classification of the Nyoka, like the Jocolo, is subheading 7018.10.50 with the same rate of 
duty. 


Issue 2: Will the importation of these garments violate the laws restricting importations 
from South Africa? 


In accord with the Comprehensive Anti-Apartheid Act of 1986, Pub. L. 99-440 dated 
October 2, 1986, as amended by Pub. L. 99631 dated October 18, 1986; Executive Orders 
12532, 12535, and 12571 of September 9, 1985, October 1, 1985, and October 27, 1986, 
certain articles exported from any South African company are prohibited from entering 
the United States. Furthermore, any article exported from a parastatal organization is 
prohibited from importation into the United States. 

The garments in question are being purchased from Operation Hunger. Operation 
Hunger is not considered to be a parastatal organization. 52 Fed. Reg. 9982 (March 27, 
1987). Operation Hunger may export certain products to the United States. 

Customs telex 00438, dated January 12, 1989, lists all commodities affected by the Com- 
prehensive Anti-Apartheid Act of 1986. The products are listed by their HTSUSA number. 
Articles of heading 4203 (articles of leather) and heading 7018 (glass beads) are not pro- 
hibited from entry under the sanctions. The importation does not violate the restrictions 
on South African products. Therefore, the importation of the Jocolo and the Nyoka is 
allowed. 


Holding: 


The Jocolo is a composite good consisting of leather and glass beads. In accord with GRI 
3(b) and GRI 1, the essential character of the Jocolo is imparted by the glass beads. The 
proper classification of the Jocolo is subheading 7018.10.50, HTSUSA, as “* * * Glass 
beads * * * Other * **.” 

The Nyoka is made entirely of glass beads. The proper classification of the Nyoka is sub- 
heading 7018.10.50, HTSUSA, as “* * * Glass beads * * * Other * * *.” 
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The Jocolo and Nyoka are purchased from Operation Hunger. Operation Hunger is not 
a parastatal organization, therefore, the restrictions for such organizations do not apply 
in this case. Articles of leather in heading 4203 and glass beads of heading 7018 are not 
commodities prohibited from entry into the United States by the South Africa sanctions. 
The importation of the Jocolo and Nyoka is allowed. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CuSTOMS SERVICE, 
Washington, DC 


CLA-2 CO:R:C:M: 957019 DFC 
Category: Classification 
Tariff No. 7018.90.50 
MR. STEVEN LAMBERT 
325 West Clarkstown Road 
Spring Valley, NY 10977 


Re: Bags, ladies, evening; glass beaded shoulder bags; Beads, glass; HRL’s 083395 and 
084250; NYRL’s 874233 and 876196 modified. 


DEAR Mr. LAMBERT: 

This is in reference to New York Ruling Letters (NYRL’s) 874233 and 876196, dated 
June 3, and July 17, 1992, respectively, addressed to you, on behalf of Innovative Products 
International Inc., by the Area Director of Customs, New York Seaport, concerning, in 


part, the tariff classification under the Harmonized Tariff Schedule of the United States 
(HTSUS), of two glass beaded evening bags. We have reviewed these rulings and deter- 
mined that they are in error. 


Facts: 
The merchandise in issue is described as follows: 


Black Beaded Evening Bag “Sung” is a lady’s black shoulder bag which has a rect- 
angular shape and measures approximately 4%” x 3%” x %”. The sides of the bag 
are completely covered with black glass rods and the edges and bottom of the bag are 
completely covered with black glass beads. The interior of the bag is covered with 
nylon. The bag is secured by an overlapping flap with a magnetic snap closure and a 
textile tassel affixed at the front of the snap closure. 

Colored Round Beaded Evening Bag “Mackie” is alady’s multicolored shoulder bag 
which has a cylindrical shape and measures approximately 5% inches in height and 
33 inches in diameter. The round lid and sides of the bag are completely covered with 
glass rods (arranged in multicolored diamond patterns) and beads (which border the 
diamonds). The bottom and the interior of the bag are covered with black nylon. The 
strap of the bag is a textile cord which passes through two metal grommets in the lid 
and is attached to the inside wall of the bag. 


In NYRL’s 874233 and 876196, Customs ruled that both glass beaded evening bags are 
classifiable under subheading 7018.10.50, HTSUS, which provides for glass beads, and 
articles thereof, glass beads, other. The applicable rate of duty for this provision is 4.7% ad 
valorem. 

Issue: 

Are the evening bags considered handbags, or glass beads or articles of glass beads for 
tariff purposes? 
Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that “classification shall be determined according to the 
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terms of the headings and any relative section or chapter notes, and provided such head- 
ings or notes do not otherwise require, according to [the remaining GRI’s].” In other 
words, classification is governed first by the terms of the headings and any relative section 
or chapter notes. 

Handbags are generally classified under heading 4202, HTSUS, which provides for inter 
alia, handbags of leather or of composition leather, of plastic sheeting, of textile materials, 
or vulcanized fiber or of paperboard, or wholly or mainly covered with such materials. 
However, the handbags before us are made of textile material, glass beads and de minimis 
amounts of metal. 

At first glance, it appears the evening bags may be classifiable in heading 4202, HTSUS, 
or heading 7018, HTSUS, which provides for, inter alia, glass beads and articles thereof 
other than imitation jewelry. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
to the HTSUS, although not dispositive should be looked to for the proper interpretation 
of the HTSUS. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). The EN to heading 
4202, HTSUS, states in pertinent part, at page 613, the following: 


This heading covers only the articles specifically named therein and similar contain- 
ers * * *. Thearticles covered by the second part of the heading must, however, be only 
of the materials specified therein or must be wholly or mainly covered with such mate- 
rials or with paper (the foundation may be of wood, metal, etc.) * * *. 


It appears clear from the EN’s that in order to be classified within the provisions of 
heading 4202, HTSUS, the evening bags at issue must be only of textile materials, not tex- 
tile materials and glass beads, or must have outer surfaces which are wholly or mainly cov- 
ered with textile materials. Since the evening bags are completely covered [style “Sung” ] 
or mainly covered [style “Mackie” ] with glass beads, they cannot be classified under head- 
ing 4202, HTSUS, because they do not fall within the terms of the heading. 

The EN to heading 7018, HTSUS, at page 942, contain an exclusion for “[h]andbags and 
similar articles of leather or fabric, decorated with glass beads, imitation pear|s or imita- 
tion precious or semi-precious stones (heading 42.02).” We do not believe this exclusion 
precludes classification of the instant evening bags under heading 7018, HTSUS, because 
the instant bags have their essential character imparted by the beads and thus are not con- 
sidered “of fabric” or merely “decorated” with the beads with the meaning of the EN. 
Therefore, because these evening bags are entirely or mainly covered with glass beads, 
they are not classifiable under heading 4202, HTSUS. 

The glass beaded evening bags are something more than the “glass beads” provided for 
in subheading 7018.10.50, HTSUS. They are in fact articles of glass beads viz., evening 
bags the essential character of which is imparted by the glass beads. Consequently, the 
evening bags are classifiable under subheading 7018.90.50, HTSUS. See HRL 084250 
dated July 14, 1989, and 083395 dated February 12, 1990. 


Holding: 

The glass beaded evening bags are considered articles of glass beads for tariff purposes. 

The glass beaded evening bags are dutiable at the rate of 6.6% ad valorem under sub- 
heading 7018.90.50, HTSUS. 

Accordingly, NYRL’s 874233 and 876196 are modified to reflect the correct classifica- 
tion of the glass beaded evening bags. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 CO:R:C:M 957162 DFC 
Category: Classification 
Tariff No. 7018.90.50 
Mr. ISAAC MANNING 
PO. Box 2427 
Newark, NJ 07114 


Re: Garments, bridal; Composite goods; Glass beaded garments; HRL 088091 modified. 


DEAR Mr. MANNING: 

This is in reference to Headquarters Ruling Letter (HRL) 088091 dated November 9, 
1990, addressed to you, concerning in part the tariff classification under the Harmonized 
Tariff Schedule of the United States (HTSUS), of certain bridal garments to be imported 
from South Africa. We have reviewed that ruling and determined that it is in error. 


Facts: 


The garments involved are a “Jocolo” and “Nyoka.” They are traditional South African 
wedding garments to be worn by a bride. Both garments are to be mounted and framed for 
display. They will not be worn. 

The “Jocolo” is the front half of a skirt. It is made of goat skin which is covered with glass 
beads. The leather represents the largest portion of the product’s weight. However, the 
visible surface area of the Jocolo is primarily beaded, and it is the beads which will be seen 
when the garment is mounted. 

The “Nyoka” is a wedding trail that includes a loop which fits over the bride’s neck in 
the traditional South African wedding ceremony. The “Nyoka” consists entirely of glass 
beads. 

In HRL 088091 Customs ruled that the “Jocolo” and the “Nyoka” are classifiable under 
subheading 7018.10.50, HTSUS, which provides for glass beads and articles thereof, glass 
beads, other. The applicable rate of duty for this provision is 4.7% ad valorem. 


Issue: 


Are the glass beaded garments “Jocolo” and “Nyoka” classifiable under subheading 
7018.10.50, HTSUS, as glass beads, or under subheading 7018.90.50, HTSUS, as articles 
of glass beads? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, and provided such head- 
ings or notes do not otherwise require, according to [the remaining GRI’s].” In other 
words, classification is governed first by the terms of the headings and any relative section 
or chapter notes. 

In HRL 088091 Customs determined that the “Jocolo,” which is made of glass beads 
attached to leather, is a composite good the essential character of which is imparted by the 
glass beads. Therefore, it was concluded that classification under subheading 7018.10.50, 
HTSUS, as glass beads was appropriate. The same classification was held applicable to the 
“Nyoka” which is made entirely of glass beads. 

Upon reconsideration of the result reached in HRL 088091, it is now our opinion that 
both the “Jocolo” and the “Nyoka” are something more than the “glass beads” provided 
for in subheading 7018.10.50, HTSUS. Specifically, the “Jocolo” is in fact an article of glass 
beads viz., a wedding garment, the essential character of which is imparted by the glass 
beads. With respect to the “Nyoka,” although it is made entirely of glass beads it is more 
than glass beads because it has been made into a garment of glass beads. 

In view of the foregoing, it is our position that the “Jocolo” and the “Nyoka” are properly 
classifiable under subheading 7018.90.50, HTSUS. 


Holding: 


The “Jocolo” and “Nyoka” wedding garments are considered articles of glass beads for 
tariff purposes. 
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The ‘Jocolo” and “Nyoka” wedding garments are dutiable at the rate of 6.6% ad valorem 
under subheading 7018.90.50, HTSUS. 
Accordingly, HRL 088091 is modified to reflect the correct classification of the wedding 
garments. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF METALLIC GLOVE LINERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is modifying ruling letters concerning the tariff classi- 
fication of metallic glove liners. Notice of the proposed modification was 
published September 14, 1994, in the CUSTOMS BULLETIN, Volume 28, 
Number 37. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after January 9, 
1995. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, Tex- 
tile Classification Branch, Office of Regulations and Rulings, (202) 
482-7030. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On September 14, 1994, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 28, Number 37, proposing to modify New York Ruling 
Letters (NYRL’s) 833456 (2/3/89), 835648 (2/6/89), 838398 (4/18/89), 
848953 (2/17/90) and 849348 (3/5/90), issued by the Area Director of 
Customs, New York Seaport, concerning the tariff classification of 
metallic glove liners in subheading 6116.93.1000, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). No comments 
were received from interested parties. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), (hereinafter section 625), this 
notice advises interested parties that Customs is modifying NYRL’s 
833456, 835648, 838398, 848953 and 849348 to reflect proper classifica- 
tion of the metallic glove liners in subheading 6116.93.9400, HTSUSA, 
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which provides for, “[G]loves, mittens and mitts, knitted or crocheted: 
other: of synthetic fibers: other: other: with fourchettes.” The modifica- 
tions are set forth in Attachments A, B, C, D and E. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 24, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, DC, October 24, 1994. 
CLA-2 CO:R:C:T 956899 SK 
Category: Classification 
Tariff No. 6116.93.9400 
HOWARD RUBIN 
Kons! Lrp 
102 Great Hill Road 
Naugatuck, CT 06770 
Re: Modification of NYRL 833456 (2/3/89); classification of metallic (mylar) glove liner; 
not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall Trading 
Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1910); HRL 954228 (11/16/93). 


DEAR Mk. RUBIN: 

On February 3, 1989, our New York Customs office issued you New York Ruling letter 
(NYRL) 833456 in which we classified a metallic glove liner under subheading 
6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. The classification of the 
bicycle gloves in NYRL 833456 remains unmodified. 


Facts: 

The glove liner at issue is marked “#1”. The glove was described in NYRL 833456 as 
being of acircular knit construction with separate feeds for each yarn. One of these feeds is 
of a metallic yarn but the glove is predominantly by weight of synthetic fibers. The glove 
has box fingers with an inseam construction and a tight-fitting, applied, ribbed knit cuff. 

The subject merchandise was classified in NYRL 833456 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens arid mitts,” dutiable 
at a rate of 5.5 percent ad valorem. There was no textile quota category applicable to the 
merchandise at that time. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-1 82, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 833456 was published on September 14, 
1994, in the CUSTOMS BULLETIN, Volume 28, Number 37. 


Issue: 


Whether the glove liner at issue is classifiable as a ski glove, or as an “other” glove, 
under heading 6116, HTSUSA? 
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Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use in 
skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In Head- 
quarters Ruling Letter 954228, dated November 16, 1973, Customs examined this issue 
and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In Stone- 
wall it was determined that certain vinyl gloves were classifiable as “other ski equipment” 
in item 734.97, TSUS, (now provided for in various HTS subheadings) because the gloves 
were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 


1. A hook and clasp to hold the gloves together; 

2. An extra piece of vinyl stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

3. An extra piece of vinyl with padding reinforcement and and inside stitching 
which is securely stitched across the middle of the glove where the knuckles bend and 


cause stress; 
4. Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 


The glove liner at issue does not possess any of the Stonewall characteristics set forth 
above, nor does it possess features which would render it suitable for use, by itself, as a ski 
glove. The liner is made from a lightweight, smooth-textured fabric which, without a rein- 
forced palm of leather, plastic or rubber, does not provide a secure grip on a ski pole. The 
liner’s sheer construction does not protect hands from injury resulting from falls, nor does 
the liner contain thick material or padding which protects hands from contact with vari- 
ous types of ski equipment (i.e., tow bars, ski lifts, bindings, ski boot clasps, etc. * * *). 
Although glove liners are usually worn under gloves for their heat-retention properties, 
they do not, by themselves, serve to keep hands warm in the cold temperatures normally 
encountered when skiing. The liner does not protect the hand from moisture and the lin- 
er’s cuff is not sufficiently tight so as to prevent moisture from entering the glove. 

Based on the physical characteristics of the subject liner, this office does not accept the 
proposition that it is suitable for use, by itself, as a ski glove. We recognize that while a liner 
may be worn under a ski glove while skiing, it is equally well-suited for use under any non- 
ski glove for additional warmth. The liner possesses no features which indicate that it is 
specially designed for use as a ski glove and therefore the subject merchandise is precluded 
from classification under subheading 6116.93.1000, HTSUSA. 


Holding: 

NYRL 833456 is partially modified with regard to the classification of the glove liner. 

The glove liner at issue, referenced style “#1,” is classifiable under subheading 
6116.93.9400, HTSUSA, which provides for, “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: other: other: with fourchettes,” dutiable at a rate of 19.8 
percent ad valorem. The textile quota category is 631. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, October 24, 1994. 


CLA-2 CO:R:C:T 956433 SK 
Category: Classification 
Tariff No. 6116.93.9400 
LEE SMITH 
WELLS LAMONT 
6640 West Touhy Avenue 
Chicago, IL 60648-4587 
Re: Modification of NYRL 835648 (2/6/89); classification of metallic (mylar) glove liner; 


not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall Trading 
Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1910); HRL 954228 (11/16/93). 


DEAR MR. SMITH: 

On February 6, 1989, our New York Customs office issued you New York Ruling Letter 
(NYRL) 835648 in which we classified a metallic glove liner under subheading 
6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. Our analysis follows. 


Facts: 


The glove liner at issue is referenced style S783MUS. The glove was described in NYRL 
835648 as being of a circular knit construction with separate feeds for each yarn. One of 
these feeds is of a metallic yarn but the glove is predominantly by weight of synthetic 
fibers. The glove has box fingers with an inseam construction and a tight-fitting, applied, 
ribbed knit cuff. 

The subject merchandise was classified in NYRL 835648 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens and mitts,” dutiable at 
arate of 5.5 percent ad valorem. There was no textile quota category applicable to the mer- 
chandise at that time. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 835648 was published on September 14, 
1994, in the CUSTOMS BULLETIN, Volume 28, Number 37. 


Issue: 


Whether the glove liner at issue is classifiable as a ski glove, or as an “other” glove, 
under heading 6116, HTSUSA? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use in 
skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In Head- 
quarters Ruling Letter 954228, dated November 16, 1993, Customs examined this issue 
and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In Stone- 
wall it was determined that certain vinyl gloves were classifiable as “other ski equipment” 
in item 734.97, TSUS, (now provided for in various HTS subheadings) because the gloves 
were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 

1. A hook and clasp to hold the gloves together; 
2. An extra piece of vinyl stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 
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3. An extra piece of vinyl with padding reinforcement and and inside stitching 
which is securely stitched across the middle of the glove where the knuckles bend and 
cause stress; 

4. Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 

The glove liner at issue does not possess any of the Stonewall characteristics set forth 
above, nor does it possess features which would render it suitable for use, by itself, as a ski 
glove. The liner is made from a lightweight, smooth-textured fabric which, without a rein- 
forced palm of leather, plastic or rubber, does not provide a secure grip on a ski pole. The 
liner’s sheer construction does not protect hands from injury resulting from falls, nor does 
the liner contain thick material or padding which protects hands from contact with vari- 
ous types of ski equipment (i.e., tow bars, ski lifts, bindings, ski boot clasps, etc. * * *). 
Although glove liners are usually worn under gloves for their heat-retention properties, 
they do not, by themselves, serve to keep hands warm in the cold temperatures normally 
encountered when skiing. The liner does not protect the hand from moisture and the lin- 
er’s cuff is not sufficiently tight so as to prevent moisture from entering the glove. 

Based on the physical characteristics of the subject liner, this office does not accept the 
proposition that it is suitable for use, by itself, as a ski glove. We recognize that while a liner 
may be worn under a ski glove while skiing, it is equally well-suited for use under any non- 
ski glove for additional warmth. The liner possesses no features which indicate that it is 
specially designed for use as aski glove and therefore the subject merchandise is precluded 
from classification under subheading 6116.93.1000, HTSUSA. 

Holding: 

NYRL 835648 is modified. 

The glove liner at issue, referenced style S78MUS, is classifiable under subheading 
6116.93.9400, HTSUSA, which provides for, “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: other: other: with fourchettes,” dutiable at a rate of 19.8 
percent ad valorem. The textile quota category is 631. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 


625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, October 24, 1994. 
CLA-2 CO:R:C:T 956898 SK 
Category: Classification 
Tariff No. 6116.93.9400 
PETER KIERNAN 
PIQUE LTD. 
PO. Box 367 
Gloversville, NY 12078 


Re: Modification of NYRL 838398 (4/18/89); classification of metallic (mylar) glove liner; 
not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall Trading 
Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970); HRL 954228 (11/16/93). 


DEAR Mk. KIERNAN: 

On April 18, 1989, our New York Customs office issued you New York Ruling Letter 
(NYRL) 838398 in which we classified a metallic glove liner under subheading 
6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. The classification of the sock 
liner in NYRL 838398 remains unmodified. 
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Facts: 

The glove liner at issue is referenced style NM 721. The glove was described in NYRL 
838398 as being of a circular knit construction with separate feeds for each yarn. One of 
these feeds is of a metallic yarn but the glove is predominantly by weight of synthetic 
fibers. The glove has box fingers with an inseam construction and a tight-fitting, applied, 
ribbed knit cuff. 

The subject merchandise was classified in NYRL 838398 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens and mitts,” dutiable at 
arate of 5.5 percent ad valorem. There was no textile quota category applicable to the mer- 
chandise at that time. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-1 82, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 838398 was published on September 14, 
1994, in the CUSTOMS BULLETIN, Volume 28, Number 37. 


Issue: 


Whether the glove liner at issue is classifiable as a ski glove, or as an “other” glove, 
under heading 6116, HTSUSA? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use in 
skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In Head- 
quarters Ruling Letter 954228, dated November 16, 1993, Customs examined this issue 
and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In 
Stonewall it was determined that certain viny] gloves were classifiable as “other ski equip- 
ment” in item 734.97, TSUS, (now provided for in various HTS subheadings) because the 
gloves were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 

1. A hook and clasp to hold the gloves together; 

2. An extra piece of vinyl stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

3. An extra piece of vinyl with padding reinforcement and and inside stitching 
which is securely stitched across the middle of the glove where the knuckles bend and 
cause stress; 

4. Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 

The glove liner at issue does not possess any of the Stonewall characteristics set forth 
above, nor does it possess features which would render it suitable for use, by itself, as a ski 
glove. The liner is made from a lightweight, smooth-textured fabric which, without a rein- 
forced palm of leather, plastic or rubber, does not provide a secure grip on a ski pole. The 
liner’s sheer construction does not protect hands from injury resulting from falls, nor does 
the liner contain thick material or padding which protects hands from contact with vari- 
ous types of ski equipment (i.e., tow bars, ski lifts, bindings, ski boot clasps, etc. * * *). 
Although glove liners are usually worn under gloves for their heat-retention properties, 
they do not, by themselves, serve to keep hands warm in the cold temperatures normally 
encountered when skiing. The liner does not protect the hand from moisture and the lin- 
er’s cuff is not sufficiently tight so as to prevent moisture from entering the glove. 

Based on the physical characteristics of the subject liner, this office does not accept the 
proposition that it is suitable for use, by itself, as a ski glove. We recognize that while a liner 
may be worn under a ski glove while skiing, it is equally well-suited for use under any non- 
ski glove for additional warmth. The liner possesses no features which indicate that it is 
specially designed for use as a ski glove and therefore the subject merchandise is precluded 
from classification under subheading 6116.93.1000, HTSUSA. 
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Holding: 

NYRL 838398 is partially modified with regard to the classification of the glove liner. 

The glove liner at issue, referenced style NM 721, is classifiable under subheading 
6116.93.9400, HTSUSA, which provides for, “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: other: other: with fourchettes,” dutiable at a rate of 19.8 
percent ad valorem. The textile quota category is 631. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, October 24, 1994. 


CLA-2 CO:R:C:T 956427 SK 
Category: Classification 
Tariff No. 6116.93.9400 


Ms. ELKE HEITMEYOR 
JOBAR INTERNATIONAL, INC. 
220 North Inglewood Avenue 


Inglewood, CA 90301 


Re: Modification of NYRL 848953 (2/17/90); classification of metallic glove liners; glove 
liners are not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall 
Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970); HRL 954228 
(11/16/93). 


DEAR MS. HEITMEYOR: 

On February 17, 1990, our New York Customs office issued you New York Ruling Letter 
(NYRL) 848953 in which we classified two styles of metallic glove liners under subheading 
6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. Our analysis follows. 


Facts: 

The glove liners at issue are referenced JB6795M (men’s) and JB6795L (ladies’). The 
gloves are identical except for size. The gloves are composed of a blend of 40 percent poly- 
ester, 30 percent metallized yarns, 20 percent nylon and 10 percent cotton. The gloves are 
designed with fourchettes and feature knit cuffs. The gloves have thermal properties and 
will be used as liners. 

The subject merchandise was classified in NYRL 848953 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens and mitts,” dutiable at 
arate of 5.5 percent ad valorem. There was no textile quota category applicable to the mer- 
chandise at that time. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 848953 was published on September 14, 
1994, in the CUSTOMS BULLETIN, Volume 28, Number 37. 


Issue: 


Whether the glove liners at issue are classifiable as ski gloves, or as “other” gloves, 
under heading 6116, HTSUSA? 
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Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use in 
skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In Head- 
quarters Ruling Letter 934228, dated November 16, 1993, Customs examined this issue 
and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In 
Stonewall it was determined that certain viny] gloves were classifiable as “other ski equip- 
ment” in item 734.97, TSUS, (now provided for in various HTS subheadings) because the 
gloves were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 


1. A hook and clasp to hold the gloves together; 

2. An extra piece al vial stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

3. An extra aes of vinyl with padding reinforcement and and inside stitching 
which is securely stitched across the middle of the glove where the knuckles bend and 
cause stress; 

4. Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 


The glove liners at issue do not possess any of the Stonewall characteristics set forth 
above, nor do they possess features which would render them suitable for use, by them- 
selves, as ski gloves. The liners are made from lightweight, smooth-textured fabrics 
which, without a reinforced palm of leather, plastic or rubber, do not provide a secure grip 
on aski pole. The liners’ sheer construction does not protect hands from injury resulting 
from falls, nor do the liners contain thick material or padding which protects hands from 
contact with various types of ski equipment (i.e., tow bars, ski lifts, metal bindings, ski 
boot clasps, etc. * * *). Although glove liners are usually worn under gloves for their heat- 
retention properties, they do not, by themselves, serve to keep hands warm in the cold 
temperatures normally encountered when skiing. The liners do not protect the hands 
from moisture and the liners’ cuffs are not sufficiently tight so as to prevent moisture from 
entering the glove. 

Based on the physical characteristics of the subject liners, this office does not accept the 
proposition that they are suitable for use, by themselves, as ski gloves. We recognize that 
while these liners may be worn under ski gloves while skiing, they are equally well-suited 
for use under any non-ski glove for additional warmth. The liners possess no features 
which indicate that they are specially designed for use as ski gloves and therefore the sub- 
ject merchandise is precluded from classification under subheading 6116.93.1000, 
HTSUSA. 


Holding: 

The glove liners at issue, referenced style numbers JB6795M and JB6795L, are classifi- 
able under subheading 6116.93.9400, HTSUSA, which provides for, “[G]loves, mittens 
and mitts, knitted or crocheted: other: of synthetic fibers: other: other: with fourchettes,” 
dutiable at a rate of 19.8 percent ad valorem. The textile quota category is 631. 

NYRL 848953 is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT E] 
DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE, 
Washington, DC, October 24, 1994. 
CLA-2 CO:R:C:T 956897 SK 
Category: Classification 
Tariff No. 6116.93.9400 
D. HAGEN 
HAGEN IMPORTS 
235 Park Avenue 
Minneapolis, MN 55415 
Re: Modification of NYRL 849348 (3/5/90); classification of metallic (mylar) glove liner; 
not specially designed for use in skiing; 6116.93.9400, HTSUSA; Stonewall Trading 
Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970); HRL 954228 (11/16/93). 


DEAR Mk. HAGEN: 

On March 5, 1990, our New York Customs office issued you New York Ruling Letter 
(NYRL) 849348 in which we classified a metallic glove liner under subheading 
6116.93.1000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Upon review, that classification is determined to be in error. The classification of the sock 
liner in NYRL 849348 remains unmodified. 


Facts: 

The glove liner at issue is not identified by a style number. The glove was described in 
NYRL 849348 as being of a circular knit construction with metallic yarn. The glove is pre- 
dominantly by weight of synthetic fibers and has an applied, ribbed knit cuff. 

The subject merchandise was classified in NYRL 849348 under subheading 
6116.93.1000, HTSUSA, which provided for “[G]loves, mittens and mitts, knitted or cro- 
cheted: other: of synthetic fibers: ski or snowmobile gloves, mittens and mitts,” dutiable at 
arate of 5.5 percent ad valorem. There was no textile quota category applicable to the mer- 
chandise at that time. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 849348 was published on September 14, 
1994, in the CUSTOMS BULLETIN, Volume 28, Number 37. 


Issue: 
Whether the glove liner at issue is classifiable as a ski glove, or as an “other” glove, 
under heading 6116, HTSUSA? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

The determinative issue is whether metallic glove liners are specially designed for use in 
skiing so as to warrant classification as ski gloves under heading 6116, HTSUSA. In Head- 
quarters Ruling Letter 954228, dated November 16, 1993, Customs examined this issue 
and our analysis in that ruling is pertinent in this instance. 

In Stonewall Trading Company v. United States, 64 Cust. Ct. 482, C.D. 4023 (1970), the 
Court set forth several characteristics deemed indicative of a ski glove design. In Stone- 
wall it was determined that certain vinyl gloves were classifiable as “other ski equipment” 
in item 734.97, TSUS, (now provided for in various HTS subheadings) because the gloves 
were deemed to have been especially designed for use as ski gloves by exhibiting the 
following: 

1. A hook and clasp to hold the gloves together; 

2. An extra piece alvin stitched along the thumb to meet the stress caused by the 
flexing of the knuckles when the skier grasps the ski pole; 

3. An extra piece of vinyl with padding reinforcement and and inside stitching 
which is securely stitched across the middle of the glove where the knuckles bend and 
cause stress; 
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4. Cuffs with an elastic gauntlet to hold the gloves firm around the wrist so as to be 
waterproof and to keep it securely on the hand. 


The glove liner at issue does not possess any of the Stonewall characteristics set forth 
above, nor does it possess features which would render it suitable for use, by itself, as a ski 
glove. The liner is made from a lightweight, smooth-textured fabric which. without a rein- 
forced palm of leather, plastic or rubber, does not provide a secure grip on a ski pole. The 
liner’s sheer construction does not protect hands from injury resulting from falls, nor does 
the liner contain thick material or padding which protects hands from contact with vari- 
ous types of ski equipment (i.e., tow bars, ski lifts, bindings, ski boot clasps, etc. * * *). 
Although glove liners are usually worn under gloves for their heat-retention properties, 
they do not, by themselves, serve to keep hands warm in the cold temperatures normally 
encountered when skiing. The liner does not protect the hand from moisture and the lin- 
er’s cuff is not sufficiently tight so as to prevent moisture from entering the glove. 

Based on the physical characteristics of the subject liner, this office does not accept the 
proposition that it is suitable for use, by itself, as aski glove. We recognize that while a liner 
may be worn under a ski glove while skiing, it is equally well-suited for use under any non- 
ski glove for additional warmth. The liner possesses no features which indicate that it is 
specially designed for use as a ski glove and therefore the subject merchandise is precluded 
from classification under subheading 6116.93.1000, HTSUSA. 


Holding: 

NYRL 849348 is partially modified with regard to the classification of the glove liner. 

The glove liner is classifiable under subheading 6116.93.9400, HTSUSA, which pro- 
vides for, “[G]loves, mittens and mitts, knitted or crocheted: other: of synthetic fibers: 
other: other: with fourchettes,” dutiable at a rate of 19.8 percent ad valorem. The textile 
quota category is 631. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF PROTECTIVE 
WRISTBANDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff clas- 
sification of protective wristbands. 


DATE: Comments must be received on or before December 16, 1994. 
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ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., NW, Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Food and 
Chemicals Classification Branch, Office of Regulations and Rulings 
(202) 482-7020. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the classifica- 
tion of protective wristbands. 

In New York Ruling Letter (NYRL) 858816, issued January 3, 1991, a 
retail package consisting of two knit terry cloth bands, was classified in 
subheading 6117.80.0010, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for “Other made up clothing accesso- 
ries, knitted or crocheted * * *: Other accessories, Of cotton.” The rul- 
ing letter is set forth in Attachment A to this document. 

Upon further review of the ruling, this office is of the opinion that the 
essential character of the set of wristbands is provided by the band 
which contains a protective insert of either rigid plastic or closed-cell 
foam rubber, and functions as protective sports equipment. Therefore, 
the product is not classifiable as a clothing accessory within heading 
6117, HTSUS. 

Customs intends to modify this ruling to reflect proper classification 
of the merchandise in subheading 9506.99.6080, HTSUS, the provision 
for “Articles and equipment for general physical exercise, gymnastics, 
athletics, other sports(including table-tennis) or outdoor games * * * 
parts and accessories thereof: Other: Other: Other, Other.” 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying NYRL 
858816 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: October 31, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE T'REASURY, 
US. CUSTOMS SERVICE, 
New York, NY, January 3, 1991. 


CLA-2-61:S:N:N3I1:353 858816 
Category: Classification 
Tariff No. 6117.80.0010 
Mk. BRIAN J. HANSEN 
HANSEN SPORTS COMPANY 
8305 Westbend Road 
Minneapolis, MN 55427 


Re: The tariff classification of wristbands from Taiwan. 


DEAR Mk. HANSEN: 

In your letter dated December 7, 1990, you requested a tariff classification ruling. 

The samples submitted are two wristbands made of knit terry cloth. This fabric is made 
of 80% cotton, 10% rayon and 10% spandex. One of the samples has a rigid support within 
the wristband. The merchandise is put up in a package for retail sale. 

The applicable subheading for the wristbands will be 6117.80.0010, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other made up clothing accesso- 
ries, knitted or crocheted; knitted or crocheted parts of garments or of clothing accesso- 
ries: Other accessories, of cotton. The rate of duty will be 15.5% ad valorem. 

The wristbands fall within textile category designation 359. Based Upon international 
textile trade agreements, products of Taiwan are subject to quota restraints and visa 
requirements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraints Levels), an internal issuance of the U.S. Customs Service, which is 
available for inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMsS SERVICE, 
New York, NY 


CLA-2 CO:R:C:F 957183 GGD 
Category: Classification 
Tariff No. 9506.99.6080 
Mk. BRIAN J. HANSEN 
HANSEN SPORTS COMPANY 
8305 Westbend Road 
Minneapolis, MN 55427 


Re: Modification of New York Ruling Letter (NYRL) 858816; Protective wristbands; not 
other made up clothing accessories. 


DEAR MR. HANSEN: 

In NYRL 858816, issued January 3, 1991, a retail package consisting of two wristbands, 
was classified in subheading 6117.80.0010, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for “Other made up clothing accessories, knitted or cro- 
cheted * * *: Other accessories, Of cotton.” We have reviewed that ruling and have found it 
to be partially in error. The correct classification is as follows. 


Facts: 

The article at issue is a pair of knit terry cloth bands (80 percent cotton, 10 percent 
rayon, and 10 percent spandex), one of which contains a protective insert of either rigid 
plastic or closed-cell foam rubber. The article is imported in a clear plastic package, witha 
paperboard header that is perforated for hanging display and retail sale. The composition 
of the inserts, as well as the sizes of the bands and inserts, vary, depending upon the sport 
for which the wristbands are designed. The sample article is intended for use in playing 
baseball and softball. Marketing information on the header includes the following: “Help 


avoid wrist injuries and bruises from bad bounces and wild pitches.” 


Issue: 


Whether the retail package containing two wristbands, only one of which contains a 
protective insert, is classifiable in heading 6117, HTSUS, as other made up clothing acces- 
sories, in heading 6307, HTSUS, as other made up textile articles, or in heading 9506, 
HTSUS, as other sports equipment. 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings 
of the tariff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings and legal notes 
do not otherwise require, the remaining GRIs may then be applied. The Explanatory 
Notes (ENs) to the Harmonized Commodity Description and Coding System, which repre- 
sent the official interpretation of the tariff at the international level, facilitate classifica- 
tion under the HTSUS by offering guidance in understanding the scope of the headings 
and GRIs. 

The essential issue in this case is whether the wristbands are most properly classified as 
accessories to clothing, as clothing, or as protective sports equipment. Heading 6117, 
HTSUS, provides for other made up clothing accessories. In Headquarters Ruling Letter 
(HRL) 088540, issued June 3, 1991, this office discussed the distinction among the head- 
ings of the nomenclature covering clothing and accessories (including protective clothing) 
and protective equipment. We stated that accessories must be related to, or exhibit some 
connection to a primary article, and must be intended for use solely or principally as an 
accessory. Whether or not the wristbands are found to be clothing, they are not related or 
connected to a primary article, and are not intended for sole or principal use as a clothing 
accessory. Thus, the items are not classifiable in heading 6117, HTSUS. 

Heading 6307, HTSUS, covers other made up textile articles, including dress patterns. 
In HRL 951844, issued September 4, 1992, this office classified a pair of cotton/stretch 
nylon wristbands in heading 6307. We noted that the essential function of the items was to 
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absorb sweat, that they did not constitute clothing accessories, and that there was no spe- 
cific provision in the Nomenclature for sweatbands. Neither of those wristbands con- 
tained a protective insert or functioned to protect the wrist from blows encountered in 
sports. Since heading 6307 refers to only part of the set, i.e., the wristband without a pro- 
tective insert, we must look further to properly classify the complete article. 

Heading 9506, HTSUS, provides, in pertinent part, for articles and equipment for ath- 
letics, other sports or outdoor games. Note 1(e) to chapter 95 states that the chapter does 
not cover sports clothing. However, the ENs to heading 9506 indicate that the heading cov- 
ers protective equipment for sports or games, including breast plates, elbow pads, knee 
pads, cricket pads, and shin guards, all of which provide protection for bones closely 
underlying the skin and having little natural protection. We find that the wristband con- 
taining the protective insert is used in a manner similar to the protective equipment clas- 
sifiable in heading 9506, and does not comprise sports clothing excluded from chapter 95. 
Thus, heading 9506 refers to the other part of the set, the wristband containing the protec- 
tive insert. 

Since the components are classifiable in different headings, i.e., 6307 and 9506, the 
article cannot be classified by reference to GRI 1. 

In pertinent part, GRI 2(b) states that: 


[t]he classification of goods consisting of more than one material or substance shall be 
according to the principles of rule 3. 


GRI 3(a) directs that the headings are regarded as equally specific when each heading 
refers to part only of the items contained in a set put up for retail sale. Therefore, to deter- 
mine under which provision the article will be classified, we look to GRI 3(b), which states 
in pertinent part that: 


goods * * * which cannot be classified by reference to 3(a), shall be classified as if they 
consisted of the material or component which gives them their essential character, 
insofar as this criterion is applicable. 


In order to determine the essential character of the set, we next view Explanatory Note 
VIII to GRI 3(b), which provides the following guidance: 


The factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent material in 
relation to the use of the goods. 


We note that a wristband without a protective insert essentially functions to absorb sweat, 
while the other component primarily provides protection. We are also mindful that in 
baseball and softball, the wrist that faces the pitcher and wears the fielder’s glove is in 
greater need of protection than the other wrist. Thus, the pair of wrist protectors contain- 
ing only one protective insert may be worn primarily to protect. We find that the set’s 
essential character is provided by the protective equipment component classifiable in 
heading 9506. 


Holding: 

The retail package containing two wristbands, only one of which contains a protective 
insert, is classified in subheading 9506.99.6080, HTSUS, the provision for “Articles and 
equipment for general physical exercise, gymnastics, athletics, other sports (including 
table-tennis) or outdoor games * * * parts and accessories thereof: Other: Other: Other, 
Other.” The applicable duty rate is 4.64 percent ad valorem. 

NYRL 858816, dated January 3, 1991, is hereby modified. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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REVOCATION OF A CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF PAPERBOARD COASTERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of paperboard coasters. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after January 17, 
1995. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Textile 
Classification Branch (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On September 21, 1994, Customs published in the CuSTOMs BULLE- 
TIN, Vol. 28, Number 38, a notice of a proposal to revoke New York Ruling 
Letter (NYRL) 867163, issued by the Area Director of Customs, New 
York Seaport, on September 30, 1991. That ruling classified paperboard 
coasters in subheading 4818.90.0000, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), which provides for other sani- 
tary articles of paper. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub.L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking NYRL 867163 to reflect proper classifica- 
tion for the paperboard coasters in subheading 4823.60.0040, HTSUSA. 
Acopy of Headquarters Ruling Letter 956238 revoking NYRL 867163 is 
set forth as an attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations 19 CFR 177.10(c)(1)). 


Dated: October 31, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, October 31, 1994. 


CLA-2 CO:R:C:T 956238 BC 
Category: Classification 
Tariff No. 4823.60.0040 
DALE G. VANDER YACHT 
BORDER BROKERAGE COMPANY 
PO. Box B 
Blaine, WA 98230 


Re: Revocation of NYRL 8671683; classification of beverage coasters made of paperboard, 
not of paper. 


DEAR MR. VANDER YACHT: 

Recently, it has come to our attention that New York Ruling Letter (NYRL) 867163, 
issued to you on September 30, 1991, on behalf of Pacific Paper Products, Ltd., was issued 
in error. The ruling classified beverage coasters. As explained below, the ruling should be 
revoked. 


Facts: 

The merchandise at issue was described in NYRL 867163 as “conventional rectangular 
or oval paper or paperboard coasters, each printed with an advertisement of a particular 
brand of beer. The coasters are used to protect the surface of a table or bar from spill * * * 
from a glass containing beer or other beverage. They vary slightly in size * * * within the 
[following] dimensions: 4% inches x 4 inches.” The ruling classified them in subheading 
4818.90.0000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
which the ruling stated to provide for: “Other (than certain enumerated) sanitary articles 
of paper or paperboard.” 

Now, we understand the subject coasters to be made of paperboard, not paper. Given 
this fact, the Area Director of Customs, New York Seaport, reviewed NYRL 867163 and 
determined that it was issued in error, since subheading 4818.90.0000, HTSUSA, provides 
for such articles made of paper, not of paperboard. The Area Director recommended that 
the ruling be reconsidered, suggesting classification in subheading 4823.60.0040, 
HTSUSA, which provides for other articles of paper or paperboard: trays, dishes, plates, 
cups, and the like, of paper or paperboard. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereafter, section 625), 
notice of the proposed revocation of NYRL 867163 was published on September 21, 1993, 
in the CUSTOMS BULLETIN, Vol. 28, Number 38. No comments were received. 


Issue: 
What is the proper classification for the paperboard beverage coasters at issue? 


Law and Analysis: 

The dictionary defines “coaster” as follows: “4. A disk placed under a bottle, pitcher, or 
drinking glass to protect the surface below.” (See Webster’s II New Riverside University 
Dictionary, p.275 (1984).) It is common knowledge that coasters are not made of paper, 
since paper does not provide the absorbability of paperboard or cork, two common materi- 
als used for coasters. We understand the coasters at issue to be made of paperboard, not of 
paper. Thus, use of the term “paper or paperboard” in NYRL 867163 is inaccurate. 

As above, subheading 4818.90.0000, HTSUSA, provides for articles made of paper. 
Since the coasters at issue are not made of paper, they are not classifiable in that subhead- 
ing. We believe that the coasters are classifiable in subheading 4823.60.0040, HTSUSA, 
which, as stated, provides for other articles of paperboard, trays, dishes, plates, cups, and 
the like. Since coasters are used within the realm of articles employed in the service of food 
and beverages, we believe they are like the articles mentioned in the subheading. 


Holding: 
The paperboard beverage coasters at issue are classifiable in subheading 4823.60.0040, 
HTSUSA. Accordingly, NYRL 867163, issued on September 30, 1991, is hereby revoked. 
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In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF “ANGEL FLEECE” MADE OF 
COPPER, BRASS COVERED COPPER AND FIBERGLASS 
STRANDS 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking a ruling pertaining to the tariff classifi- 
cation of strands of copper wire, brass covered copper wire and fiber- 
glass, known as “Angel Fleece”. The “Angel Fleece” is a decorating 


accessory in the tradition of spun glass wool or “angel hair”. Notice of 
the proposed revocation was published September 21, 1994, in the Cus- 
TOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 17, 1995. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLoughlin, 
Metals and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On September 21, 1994, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 28, Number 38, proposing to revoke New York Ruling 
Letter (NYRL) 893043, dated December 16, 1993, which classified 
strands of copper wire, brass covered copper wire and fiberglass, known 
as “Angel Fleece” under subheadings 7419.99.50 and 7019.10.40, Har- 
monized Tariff Schedule of the United States (HTSUS). The ruling held 
that the “Angel Fleece” was classifiable under subheadings 7419.99.50 
and 7019.10.40, Harmonized Tariff Schedule of the United States 
(HTSUS), which provide, respectively, for table, kitchen and other 
articles of copper, and, glass fibers (including glass wool) and articles 
thereof (for example, yarn, woven fabrics): slivers, rovings, yarn and 
chopped strands: rovings. No comments were received in response to 
this notice. 
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Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is revoking NYRL 893043 to reflect the proper classification of 
“Angel Fleece” under subheading 9505.90.40, HTSUS, which provides 
for festive, carnival or other entertainment articles, including magic 
tricks and practical joke articles; parts and accessories thereof: other: 
confetti, paper spirals or streamers, party favors and noisemakers; 
parts and accessories thereof. The general column one rate of duty is 
4 percent ad valorem. HRL 956553 revoking NYRL 893043, is set forth 
in Attachment A to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 28, 1994. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusSTOMS SERVICE, 
Washington, DC, October 28, 1994. 


CLA-2 CO:R:C:M 956324 MMC 
Category: Classification 
Tariff No. 9505.90.40 
Ms. BRENDA MyRAN, CUSTOMS COORDINATOR 
MIDWEST IMPORTERS OF CANNON FALLS, INC. 
PO. Box 20 
Highway 52 South 
Cannon Falls, MN 55009-0020 


Re: Copper wire, brass covered copper wire and fiberglass strands; “Angel Fleece”; NYRL 
893043; EN 95.05; HRLs 952833, 951394, 953817. 


DEAR MS. MyRan: 

This is in reference to your letter of April 21, 1994, requesting reconsideration of New 
York Ruling Letter (NYRL) 893043 dated December 16, 1993, in which you were advised of 
the classification of copper wire, brass covered copper wire and fiberglass strands, known 
as “Angel Fleece”, under the Harmonized Tariff Schedule of the United States (HTSUS). 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed revocation of NYRL 893043 was published September 21, 1994, in 
the CUSTOMS BULLETIN, Volume 28, Number 38. 


Facts: 


The subject articles are described as “Gold Angel Fleece”, “Copper Angel Fleece” and 
“White Angel Fleece”. The Gold Angel Fleece is made of brass covered copper wire 
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strands. The Copper Angel Fleece is made of copper wire strands. The White Angel Fleece 
is made of fiberglass strands. 

The sample package of White Angel Fleece submitted contains the following state- 
ments: “Lovely in holiday displays. Beautiful filler for gift bags and baskets. Gently sepa- 
rate and fluff for extra volume.” Additionally, you state that the articles are marketed and 
used as a Christmas time decorating accessory in the tradition of spun glass wool or “angel 
hair”, likewise suitable for snow” appearance. 

In NYRL 893043 the articles were held to be classifiable under subheadings 7419.99.50 
and 7019.10.40, HTSUS, which provide, respectively, for table, kitchen and other articles 
of copper and glass fibers (including glass wool) and articles thereof (for example, yarn, 
woven fabrics): slivers, rovings, yarn and chopped strands: rovings. You contend that they 
are more specifically classifiable as festive articles. 


Issue: 
Whether “Angel Fleece” is classifiable as a festive article, an entertainment article or as 
other articles of copper and articles of glass fibers under the HTSUS. 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s). GRI 1, HTSUS, states in part that for legal purposes, clas- 
sification shall be determined according to the terms of the headings and any relative sec- 
tion or chapter notes. 

The headings under consideration are as follows: 


7419 table, kitchen and other articles of copper 

7019 glass fibers (including glass wool) and articles thereof (for example, yarn, 
woven fabrics) 

9505 festive, carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be consulted. The ENs, although not 
dispositive nor legally binding, provide a commentary on the scope of each heading of the 
HTSUS and are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128, (August 23, 1989). 

EN 95.05, pg. 1590, states, in pertinent part, that: 


This heading covers: 
(A) Festive, carnival or other entertainment articles, which in view of their 
intended use are generally made of non-durable material. They include: 

(1) Decorations such as festoons, garlands, Chinese lanterns, etc., as well as 
various decorative articles made of paper, metal foil, glass fibre, etc., for Christ- 
mas trees (e.g., tinsel, stars, icicles), artificial snow, coloured balls, bells, lanterns, 
etc. Cake and other decorations (e.g., animals, flags) which are traditionally 
associated with a particular festival are also classified here. 

(2) Articles traditionally used at Christmas festivities, e.g., artificial Christmas 
trees (these are sometimes of the folding type), nativity scenes, Christmas crack- 
ers, Christmas stockings, imitation yule logs. 

(3) Articles of fancy dress, e.g., masks, false ears and noses, wigs, false beards 
and moustaches, (not being articles of pastiche—heading 67.04), and paper hats. 
However, the heading excludes fancy dress of textile materials, of Chapter 61 or 
62. 

(4) Throw-balls of paper or cotton-wool, paper streamers (carnival type), card- 
board trumpets, “blow-outs”, confetti, carnival umbrellas, etc. 

It is Customs position that “Angel Fleece” does not meet the criteria for festive articles. 
None of it is traditionally associated with a particular festival, but instead it may be used 
at parties and various events throughout the year. The “Angel Fleece” is not ejusdem gen- 
eris with those articles cited in EN 95.05 as exemplars of traditional, festive articles. See, 
inter alia, HRLs 952833, dated February 6, 1993 and 951394, dated December 2, 1992. 
However, application of GRI 1, the terms of the heading and the ENs all indicate that 
“Angel Fleece” is classifiable as an entertainment article of heading 9505, HTSUS. 

Subheading 9505.90.40, HTSUS, provides for confetti, paper spirals or streamers, party 
favors and noisemakers. Subheading 9505.90.60, HTSUS, provides for other festive, car- 
nival or entertainment articles. Classification at the eight digit level depends upon 
whether the language in the subheadings and ENs indicates that “Angel Fleece” fits the 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 45/46, NOVEMBER 16, 1994 


description of non-durable entertainment or party-type articles. Because the article deco- 
rates winter scenes as artificial snow, manger scenes as hay, or holiday bags, Customs 
believes that “Angel Fleece” is a nondurable entertainment article. Therefore, the subject 
article is classifiable under subheading 9505.90.40, HTSUS, which provides for festive, 
carnival or other entertainment articles, including magic tricks and practical joke articles; 
parts and accessories thereof: other: confetti, paper spirals or streamers, party favors and 
noisemakers; parts and accessories thereof. 

For a similar analysis see HRL 953817, dated July 14, 1993, which classified a textile 
spider web as an entertainment article under the same subheading. 

Holding: 

The subject “Angel Fleece” is classifiable under subheading 9505.90.40, HTSUS. The 
general column one rate of duty is 4 percent ad valorem. 

NYRL 893043 dated December 16, 1993, is hereby revoked. In accordance with section 
625, this ruling will become effective 60 days after its publication in the CUSTOMS BULLE- 
TIN. Publication of rulings or decisions pursuant to section 625 does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A SHOWER SEAT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057 (1993), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of a shower seat. Comments are invited on the correctness of the 
proposed ruling. 


DATE: Comments must be received on or before December 16, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W. Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Donald F Cahill, Metals 
and Machinery Classification Branch, (202-482-7030). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 





U.S. CUSTOMS SERVICE 41 


North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat.2057(1993), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of a shower seat. 

In New York Ruling Letter (NYRL) 890551 issued on September 28, 
1993, by the Area Director of Customs, New York Seaport, a shower seat 
for a bathtub was classified under subheading 9403.20.00, Harmonized 
Tariff Schedule of the United States (HTSUS), which provides for other 
metal household furniture. 

Customs Headquarters is of the opinion that NYRL 890551 erro- 
neously classified the shower seat under subheading 9403.20.00, 
HTSUS, as other metal household furniture. 

The Harmonized Commodity Description and Coding System 
Explanatory Notes (EN) to the HTSUS, although not dispositive should 
be looked to for the proper interpretation of the HTSUS. See T.D. 89-80, 
54 FR 35127, 35128 (August 23, 1988). The EN to heading 94.03, at page 
1578, reads in pertinent part that “[t]his heading covers furniture and 
parts thereof, not covered by the previous headings * * *.” Thus, classifi- 
cation of the product under subheading 9403.20.00, HTSUS, is pre- 
cluded because the shower seat is provided for under subheading 
9401.79.00, HTSUS, as seats (other than those of heading 9402), 
whether or not convertible into beds, other seats, with metal frames, 
other, household. 

Customs intends to revoke NYRL 890551 to reflect the proper classifi- 
cation of the shower seat under subheading 9401.79.00, HTSUS. 

Before taking this action consideration will be given to any written 
comments timely received. HRL 890551 is set forth in Attachment A to 
this document. Proposed HQ 957201 is set forth in Attachment B to this 
document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9) will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: October 28, 1994. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
New York, NY, September 28, 1993. 


CLA-2-94:S:N:N8:233 890551 
Category: Classification 
Tariff No. 9403.20.0010 
Mr. KEN HASHIMOTO 
EXPEDITORS INTERNATIONAL OF WASHINGTON, INC. 
PO. Box 2568, Zip 94083-2568 
578 Eccles Avenue 
South San Francisco, CA 94080 


Re: The tariff classification of a shower seat from China. 


DEAR MR. HASHIMOTO: 

In your letter dated August 26, 1993, on behalf of Innovative Lifestyles, Inc., 500 Ygna- 
ce Valley Road, Suite 290, Walnut Creek, CA 94596, you requested a tariff classification 
ruling. 

The furniture item consists of a Timbo King Shower Seat for the bathtub, Model Num- 
ber TSS-031. The Shower Seat is used in the bathtub to make a shower safe, relaxing and 
comfortable. It is constructed of a solid aluminum alloy with cushion rings and double- 
sided ABS plastic pads and has a loading capacity up to 300 pounds. All edges are con- 
toured for extra safety. It is suitable for adults and children and the hygienic white color 
matches any bathroom decor. The dimensions with hanging arms non-extended are 
approximately 25.6 inches L x 11.8 inches W x 7.9 inches H. With arms fully extended 
39.4 inches L x 11.8 inches W x 7.9 inches H. 

The essential character of the Shower Seat is imparted by the aluminum components, 
The aluminum gives the furniture its support and makes up the major portion of its 
weight. It is also the most prominent feature of the seat which has the appearance of alu- 
minum with ABS plastic sitting pads “additions”. 

The applicable subheading for an aluminum Shower Seat will be 9403.20.0010, Harmo- 
nized Tariff Schedule of the United States Annotated, HTSUSA, which provides for: 
Other metal furniture, household. The rate of duty will be 4 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 CO:R:C:M 957201 DFC 
Category: Classification 
Tariff No. 9401.79.00 
Mr. KEN HASHIMOTO 
EXPEDITORS INTERNATIONAL OF WASHINGTON, INC. 
578 Eccles Avenue 
South San Francisco, CA 94080 


Re: Seat, shower; essential character, NYRL 890551 revoked. 


DEAR Mk. HASHIMOTO: 

This is in reference to New York Ruling Letter (NYRL) 890551 issued to you on Septem- 
ber 28, 1993, by the Area Director of Customs, New York Seaport, concerning the tariff 
classification under the Harmonized Tariff Schedule of the United States (HTSUS) of a 
shower seat. We have reviewed that ruling, issued in response to your letter of August 26, 
1993, on behalf of Innovative Lifestyles, Inc., and determined that it is in error. 


Facts: 


The merchandise involved consists of a Timbo King Shower Seat for the bathtub, Model 
no. TSS-031. According to the literature provided, the shower seat is used in the bathtub 
to make a shower safe, relaxing and comfortable. It is constructed of a solid aluminum 
alloy with cushion rings and double-sided ABS plastic pads and has a loading capacity of 
up to 300 pounds. All edges are contoured for extra safety. It is suitable for adults and chil- 
dren and the hygienic white color matches any bathroom decor. The dimensions with 
hanging arms non-extended are approximately 25.6 inches L x 11.8 inches W x 7.9 
inches H. With arms fully extended, the dimensions are 39.4 inches L x 11.8 inches 
W x 7.9 inches H. 

In New York Ruling Letter (NYRL) 890551 Customs found that the essential character 
of the shower seat was imparted by its aluminum components and classified it under sub- 
heading 9403.20.00, HTSUS, which provides for other metal household furniture. The 
applicable rate of duty for this provision is 4% ad valorem. 


Issue: 
Is the shower seat classifiable under subheading 9403.20.00, HTSUS? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, and provided such head- 
ing or notes do not otherwise require, according to [the remaining GRI’s].” In other words, 
classification is governed first by the terms of the headings of the tariff and any relative 
section or chapter notes. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
to the HTSUS, although not dispositive should be locked to for the proper interpretation 
of the HTSUS. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1988). The EN to heading 
94.03, at page 1578, reads in pertinent part that “[t]his heading covers furniture and parts 
thereof, not covered by the previous headings * * *.” Thus, classification of the product 
under subheading 9403.20.00, HTSUS, is precluded because the shower seat is provided 
for under another previous heading. Subheading 9401.79.00, HTSUS, provides for seats 
(other than those of heading 9402) whether or not convertible into beds, and parts thereof, 
other seats, with metal frames, other, household. 

Inasmuch as the Timbo King Shower Seat is covered by subheading 9401.79.00, 
HTSUS, classification under subheading 9403.20.00, HTSUS, is precluded. 
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Holding 
aan er seat is dutiable at the rate of 4% ad valorem under subheading 9401.79.00, 
HTSUS. 
Accordingly, NYRL 890551 is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION OF AN 
ADDRESS/ENGAGEMENT BOOK 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify a ruling pertaining to the tariff classification of 
an address/engagement book. Comments are invited on the correctness 
of the proposed ruling. 


DATE: Comments must be received on or before December 16, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W,, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Carlos Malasz, Textile 
Classification Branch, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify a ruling pertaining to the tariff classification of 
an address/engagement book. In New York Ruling Letter (NYRL) 
860930, dated March 8, 1994, an address/engagement book was classi- 
fied in subheading 4820.10.4000, Harmonized Tariff Schedule of the 
United States (HTSUS), which encompasses articles similar to diaries. 
This ruling letter is set forth in Attachment A to this document. 
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However, Customs has concluded that the classification of this article 
in subheading 4820.10.40000, HTSUS, is in error. Customs is of the 
opinion that the address/engagement book is properly classifiable in 
subheading 4820.10.2010, HTSUS, which provides in part for diaries. 
Customs intends to modify NYRL 860930 to reflect the proper classifica- 
tion of the merchandise in subheading 4820.10.2010, HTSUS. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking NYRL 860930 
is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: October 25, 1994. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, March 8, 1994. 


CLA-2-48:S:N1:234 860930 
Category: Classification 
Tariff No. 4820.10.4000 
Ms. SONIA LAURENS 
INTERNATIONAL DIVERSIFIED PRODUCTS 
11755 Wilshire Blvd. (ninth floor) 
Los Angeles, CA 90025 


Re: The tariff classification of a “diary/appointment book” from Korea. 


DEAR Ms. LAURENS: 

In your letter dated February 22, 1991, you requested a tariff classification ruling. 

A sample was submitted and will be retained for reference. it isa 1 x 8% x 174%2cm 
book, permanently bound in bonded leather, composed mainly of blank pages which are 
lined and captioned to facilitate written entries of various kinds. The bulk of the pages 
constitute a year-long “engagement calendar,” with spaces provided for filling in remind- 
ers, appointments and the like each day. There are additional pages designated for address 
and telephone listings, and others for monthly plans and expenses. The book also contains 
a lesser number of pages which are printed with handy reference information, such as 
weights and measures, time zones and mileage charts. 

The applicable subheading for the “diary/appointment book” will be 4820. 10.4000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for other (non-enu- 
merated articles similar to registers, account books, notebooks, order books, receipt 
books, and diaries. The rate of duty will be free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 45/46, NOVEMBER 16, 1994 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 
DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
Washington, DC 
CLA-2 CO:R:C:T 956934 ch 

Category: Classification 

Tariff No. 4820.10.2010 
SONIA LAURENS 
INTERNATIONAL DIVERSIFIED PRODUCTS 
Ninth Floor 
11755 Wilshire Boulevard 
Los Angeles, CA 90025 


Re: Modification of NYRL 860930; tariff classification of pocket diaries; diary; appoint- 
ment book; engagement calendar. 


DEAR Ms. LAURENS: 

New York Ruling Letter (NYRL) 860930, dated March 8, 1991, concerned the classifica- 
tion of a pocket diary under the Harmonized Tariff Schedule of the United States 
(HTSUS). We have had occasion to review this ruling and find that the classification of 
said diary under subheading 4820.10.4000, HTSUS, is in error. 


Facts: 

The submitted sample is a 1 by 8% by 172 cm book, permanently bound in bonded 
leather, composed mainly of blank pages which are lined and captioned to facilitate writ- 
ten entries of various kinds. The bulk of the pages constitute a year-long engagement cal- 
endar, with spaces provided for filling in reminders, appointments and the like each day. 
There are additional pages designated for address and telephone listings, and others for 
monthly plans and expenses. The book also contains a lesser number of pages which are 
printed with reference information, such as weights and measures, time zones and mile- 
age charts. 

In NYRL 860939, the article was classified under subheading 4820.10.4000, HTSUS, as 
an article similar to a diary. 


Issue: 
Whether the subject merchandise is classifiable in subheading 4820.10.2010, HTSUS, 
as a diary; or subheading 4820.10.4000, HTSUS, as an article similar to a diary? 


Law and Analysis: 

Following the enactment of the HTSUS in 1989, the Area Director of Customs, New 
York Seaport, issued a number of ruling letters in which merchandise described as orga- 
nizers, planners, agendas or engagement calendars were classified as articles similar to 
diaries. At that time, the provision for diaries was reserved for books used as personal jour- 
nals and suitable for extensive notations or narratives. As the submitted sample was not 
suitable for these purposes, it was classified as an article similar to a diary. 

However, these early decisions were superseded by a series of rulings from Customs 
headquarters. See Headquarters Ruling Letter (HRL) 089960, dated February 10, 1992; 
HRL 952691, dated January 11, 1993; HRL 953172, dated March 19, 1993; HRL 953413, 
dated March 29, 1993; HRL 955253, dated November 10, 1993; HRL 955199, dated Janu- 
ary 24, 1994. The headquarters decisions made reference to the Compact Edition of the 
Oxford English Dictionary (1987), which defined the term “diary” as: 

2. A book prepared for keeping a daily record, or having spaces with printed dates for 
daily memoranda and jottings; also applied to calendars containing daily memoranda 
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on matters of importance to people generally, or to members of a particular profes- 
sion, occupation, or pursuit. 


Based upon this language, we have concluded that engagement books, agendas, organiz- 
ers and planners which are designed primarily for the receipt of daily memoranda and jot- 
tings are classifiable as diaries. 

Furthermore, in recent rulings we have referred to judicial authority concerning the 
scope of the term “diary.” For example, in Baumgarten v. United States, 49 Cust. Ct. 275 
(1962), the merchandise was described in part as a: 


[Plastic covered book, approximately 41% by 7s inches in dimensions. Its first few 
pages contain, successively, the date “1961,” the notation “personal Memoranda,” 
calendars for the years 1960, 1961, and 1962, and a few statistical tables. The follow- 
ing 20-odd pages contain spaces for addresses and telephone numbers, each page 
more or less set aside for each letter of the alphabet. The remaining portion of the 
book consists of ruled pages allocated to the days of the year and the hours of the day 
and each headed with calendars for the current and following months. A blank-lined 
page, inserted at the end of each month’s section, is captioned “Notes.” 


In Baumgarten, the Court observed that: 


[T]he particular distinguishing feature of a diary is its suitability for the receipt of 
daily notations; and, in this respect, the books here in issue are well described. By vir- 
tue of the allocation of spaces for hourly entries during the course of each day of the 
year, the books are designed for that very purpose. That the daily events to be chroni- 
cled may also include scheduled appointments would not detract from their general 
character as appropriate volumes for the recording of daily memoranda. 


Accordingly, the Court classified an appointment/telephone book with calendars and sta- 
tistical information as a diary. 

Similarly, in Brooks Bros. v. United States, 68 Cust Ct. 91 (1972), the submitted sample 
was an 8 inch by 10 inch spiral bound leather book which included pages suitable for use as 
a diary, but also possessed a significant amount of printed informational material. Citing 
Baumgarten, the Court noted that the “particular distinguishing feature of a diary is its 
suitability for the receipt of daily notations.” As the informational material did not alter 


the essential nature of the article, it was classified as a diary. 

In light of the foregoing administrative and judicial precedent, we conclude that the 
instant merchandise is properly classifiable as a diary of subheading 4820.10.2010, 
HTSUS, as the article functions primarily as a place for the receipt of daily notations. 


Holding: 

NYRL 860930, dated March 8, 1991, is hereby modified. The subject merchandise is 
classifiable under subheading 4820.10.2010, HTSUS, which provides for diaries and 
address books. The applicable rate of duty is 4 percent ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 11-1994) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the Month of September 1994 fol- 
low. The last notice was published in the CUSTOMS BULLETIN on October 
26, 1994. 

Corrections or information to update files may be sent to: U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue NW (Franklin 
Court), Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: October 26, 1994. 


John F. Atwood, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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NOTICE OF GRANT MONEY FOR THE ESTABLISHMENT OF A 
CENTER FOR THE STUDY OF WESTERN HEMISPHERIC 
TRADE IN TEXAS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces the availability of application pack- 
ages for institutions (or a consortium of institutions) located in the State 
of Texas interested in grant money for the planning, establishment, and 
operation of a Center for the Study of Western Hemispheric Trade. 
Application packages will be sent to those institutions that wish to be 
considered in the award of the grant money. 


DATES: Requests for application packages will be accepted through 
November 25, 1994. 


ADDRESSES: Requests for application packages should be sent to the 
Procurement Services Division, ATTN: Ms. Kim Doherty, Room 1438, 
Department of Treasury, 15th Street and Pennsylvania Avenue, N.W,, 
Washington, DC 20220; FAX (202) 622-2343. 


FOR FURTHER INFORMATION CONTACT: At Customs: Mr. James 
Picard, (202) 927-2059; at Treasury: Mr. Phillip Casteel (Grant Officer) 
(202) 622-1300. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to authority contained in Public Law 103-182 (107 Stat. 
2057, codified at 19 U.S.C. 3301 note), Customs, with offices of the 
Department of the Treasury, announce a competition for $10,000,000 in 
grant money to assist an institution (or consortium of institutions) in 
the State of Texas in the planning, establishment, and operation of a 
Center for the Study of Western Hemispheric Trade (Center). The Cen- 
ter is to conduct year-round programs that promote and study trade 
between and among Western Hemisphere countries. This notice is to 
obtain a list of interested Texas institutions that wish to considered in 
the award of the grant money. 

Once the list is compiled, Customs will establish a committee to 
develop criteria for evaluating eligible institutions, and the Commis- 
sioner of Customs will begin consulting with appropriate officials of the 
State of Texas and private sector authorities with respect to selecting, 
planning, and establishing the Center. Consideration will be given to an 
institution’s ability to carry out the Center’s designated programs and 
activities and to any resources the institution can provide the Center in 
addition to any Federal funds provided. 


The grant program is described as follows: 


1. Grant sum: $ 10,000,000. 
2. Effective date: Date of award. 
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3. Completion date (funding): Fiscal year 1997. 

4. Program description: The purpose of this grant is to provide 
support to Grantee’s planning, establishing, and operating a Cen- 
ter for the Study of Western Hemispheric Trade (Center). It is 
understood that the grant will support the Grantee’s activities from 
the effective date of the grant or as may be otherwise provided in the 
grant Schedule, and that the Center shall be established not later 
than [February 1, 1995. 

The government’s support is based on the provision that the Cen- 
ter shall be a year-round program which will promote and study 
trade between and among Western Hemisphere countries (Canada, 
the United States, Mexico, countries located in South America, 
beneficiary countries (as defined by Section 212 of the Caribbean 
Basin Economic Recovery Act, 19 U.S.C. 2701 et seq.), the Common- 
wealth of Puerto Rico, and the United States Virgin Islands). 


SCOPE OF THE CENTER 
The Center is expected to conduct activities designed to examine: 


(1) the impact of the NAFTA on the economies in, and trade 
within, the Western Hemisphere; 

(2) the negotiation of any future free trade agreements, including 
possible accessions to the NAFTA; and 

(3) adjusting tariffs, reducing nontariff barriers, improving rela- 
tions among customs officials, and promoting economic relations 
among countries in the Western Hemisphere. 


PROGRAMS AND ACTIVITIES OF THE CENTER 
The Center is expected to conduct the following activities: 


(1) Provide forums for international discussion and debate for 
representatives from Western Hemisphere countries regarding 
issues which affect trade and other economic relations within the 
hemisphere; 

(2) Conduct studies and research projects on subjects which 
affect Western Hemisphere trade, to include tariffs, customs, 
regional and national economics, business development and 
finance, production and personnel management, manufacturing, 
agriculture, engineering, transportation, immigration, telecom- 
munications, medicine, science, urban studies, border demograph- 
ics, social anthropology, and population; 

(3) Publish materials, disseminating information, and conduct- 
ing seminars and conferences to support and educate representa- 
tives from countries in the Western Hemisphere who seek to do 
business with or invest in other Western Hemisphere countries; 
(grants made may provide that reasonable fees may be charged for 
attendance at such seminars and conferences and for copies of Cen- 
ter published documents, studies, and reports); 

(4) Provide grants, fellowships, endowed chairs, and financial 
assistance to outstanding scholars and authorities from Western 
Hemisphere countries; 

(5) Provide grants, fellowships, and other financial assistance to 
qualified graduate students, from Western Hemisphere countries, 
to study at the Center; and 
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(6) Implement academic exchange programs and other coopera- 
tive research and instructional agreements with the complemen- 
tary North/South Center at the University of Miami at Coral 
Gables. 


Institutions interested in being considered for the award of the grant 
money should request an application package from the U.S. Customs 
Service, ATTN: James Picard, Office of International Affairs, 1301 
Constitution Avenue, N.W., Washington, DC 20229. The letter should be 
received by Customs by the date set forth at the beginning of this notice. 


Dated: October 20, 1994. 


MICHAEL H. LANE, 
Acting Commissioner of Customs. 
[Published in the Federal Register, October 26, 1994 (59 FR 53865) | 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 10 


TREATMENT OF REUSABLE SHIPPING DEVICES 
ARRIVING FROM CANADA OR MEXICO 


RIN 1515-AB51 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to allow certain foreign-manufactured shipping devices arriving 
from Canada or Mexico to be released, under specified conditions, with- 
out entry and payment of duty at the time of arrival and without the 
devices being serially numbered or marked, if they are always trans- 
ported on or within either intermodal and similar containers or contain- 
ers which are themselves vehicles or vehicle appurtenances and 
accessories. As millions of these devices are used annually in hundreds 
of millions of transportation moves between the United States and Can- 
ada or Mexico, Customs recognizes that requiring the importing and 
exporting communities to individually mark and track these devices 
places a burden on commerce that Customs should attempt to alleviate. 


DATE: Comments must be received on or before January 3, 1995. 


ADDRESS: Comments (preferably in triplicate) must be submitted to 
U.S. Customs Service, ATTN: Regulations Branch, Franklin Court, 
1301 Constitution Avenue, NW., Washington, DC. 20229, and may be 
inspected at the Regulations Branch, 1099 14th Street, NW., Suite 4000, 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Louis Hryniw, Office of 
Regulatory Audit, (202-927-1100). 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


Pursuant to Chapter 98, Subchapter III, U.S. Note 3, Harmonized 
Tariff Schedule of the United States (HTSUS) (19 U.S.C. 1202), in order 
to facilitate the prompt clearance at ports of entry of certain substantial 
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containers and holders, the Secretary of the Treasury is authorized to 
permit the admission of the containers without entry and to permit any 
duties thereon to be paid cumulatively from time to time either before or 
after their importation when conditions exist which permit adequate 
Customs controls to be maintained. Pursuant to subheading 
9803.00.50, HTSUS, substantial containers and holders which are of 
foreign production and previously imported and duty (if any) thereon 
paid, or if of a class specified by the Secretary of the Treasury as instru- 
ments of international traffic (IITs) are free of duty. Pursuant to 
19 U.S.C. 1322, instruments of international traffic shall be excepted 
from the application of the customs laws to such extent and subject to 
such terms andconditions as may be prescribed in regulations or 
instruction of the Secretary of the Treasury. 

Current regulations regarding shipping devices are set forth in 
§§ 10.4la and 10.41b, Customs Regulations (19 CFR 10.41a and 
10.41b). According to § 10.41a, certain containers are designated as IITs 
and, as such, may be released without entry or duty subject to the provi- 
sions of the section. According to § 10.41b, other substantial containers 
and holders are required to be serially numbered and marked in order to 
be released without entry or payment of duty. Section 10.41b(b), (c) and 
(d) currently describe the numbering and marking requirements. 

In this latter regard, Customs has received a petition from, and has 
met with representatives of, the American Automobile Manufacturers 
Association (AAMA) concerning an amendment to the Customs Regula- 
tions intended to ease the burden of serially numbering and marking 
certain containers arriving from Canada or Mexico. According to the 
AAMA, the business community cannot efficiently and economically 
individually mark and track the millions of these smaller shipping 
devices that hold goods, such as racks, holders, pallets, totes, and pack- 
aging material, that are used annually in hundreds of millions of trans- 
portation moves between the United States and Canada or Mexico 
without placing an excessive and undue burden on commerce. In the 
highly integrated manufacturing environment of today’s economy, pro- 
grams which place strict reporting, control and usage requirements on 
reusable shipping devices, beyond what is actually necessary for Cus- 
toms to acquit its responsibilities, create an unusual and unnecessary 
burden on the growth and competitiveness of companies located in the 
U.S. Restrictions on the use and control of these reusable shipping 
devices needlessly increase the cost of goods and materials in the U.S. 

After reviewing the AAMA proposal, Customs believes that the 
requirements to serially number and mark the substantial holders and 
containers in question can be eased without risking a loss of revenue. 

Accordingly, Customs is proposing to amend § 10.41b to allow an 
importer or his agent to apply to a district director of Customs for per- 
mission to have certain foreign-made shipping devices arriving from 
Canada or Mexico released without entry and payment of duty at the 
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time of arrival and without the devices being serially numbered or 
marked. 

The application would, among other things, describe the subject ship- 
ping devices, identify the ports where they would arrive and depart the 
US., and set forth the proposed program for accounting for and report- 
ing the shipping devices to Customs. If the application is approved, the 
importer or agent would submit to Customs a periodic report for the 
shipping devices, which could not be less frequent than annual, using 
his own accounting and recordkeeping procedures to keep track of the 
devices. Records supporting the periodic reports of the shipping devices 
would have to be retained for at least 3 years from the date the reports 
are filed with Customs. Any duty applicable to the devices would have to 
be tendered cumulatively at the time specified in the approved applica- 
tion. Such tender could not occur more than 90 days following the end of 
the related reporting period. 

In the event the application should be denied, in whole or in part, by 
the district director, the applicant could appeal the denial to the regional 
commissioner. 

By eliminating the serial numbering and marking of the shipping 
devices concerned, and by permitting a consolidated accounting or 
reporting period for such devices, the real benefit of the proposal, it is 
believed, will be reduced operating costs for the international trade 
community. 

In this respect, the proposed rule would achieve the desired purposes 
for those who wish to apply, by supplanting the existing system which 
depends upon physical examination of the shipping devices concerned 
as well as the maintenance of elaborate and costly identification sys- 
tems, with a system based upon the applicant’s own books and records, 
including, most importantly, acquisition and repair cost records. Since 
duty would be due on all shipping devices acquired within the period 
covered by the periodic report which the applicant would undertake to 
file, even though the devices may not have yet been used in transborder 
traffic, accounting for specific movements of the devices or for diver- 
sions would be superfluous. 

The proposed amendments to the Customs Regulations are set forth 
below. 


COMMENTS 


Before adopting the proposed amendments, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury 
Department Regulations (31 CFR 1.4), and § 103.11(b), Customs Regu- 
lations (19 CFR 103.11(b)), on regular business days between the hours 
of 9a.m. and 4:30 p.m. at the Regulations Branch, Franklin Court, 1099 
14th Street, N.W., Suite 4000, Washington, DC. 
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REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


For the reasons set forth in the preamble, pursuant to the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that, 
if adopted, the proposed amendments will not have a significant eco- 
nomic impact on a substantial number of small entities. Accordingly, the 
amendments are not subject to the regulatory analysis or other require- 
ments of 5 U.S.C. 603 and 604. Nor would the proposed amendments 
result in a “significant regulatory action” under E.O. 12866. 


PAPERWORK REDUCTION ACT 

The collection of information contained in this notice of proposed 
rulemaking has been submitted to the Office of Management and Bud- 
get for review in accordance with the Paperwork Reduction Act of 1980 
(44 U.S.C. 3504(h)). Comments on this collection of information should 
be sent to the Office of Management and Budget, Attention: Desk officer 
for the Department of the Treasury, Office of Information and Regula- 
tory Affairs, Washington, DC. 20503. A copy should also be sent to Cus- 
toms at the address set forth previously. 

The collection of information in these proposed regulations is in 
§ 10.41(b). The information is necessary so that Customs may deter- 
mine whether the plan submitted by the importer or his agent to keep 
track of and pay duty on his shipping devices is acceptable. The likely 
respondents would be business organizations. 

Estimated total annual reporting and/or recordkeeping burden: 

Estimated average annual burden per respondent/recordkeeper: 

Estimated number of respondents and/or recordkeepers: 

Estimated annual frequency of responses: 

DRAFTING INFORMATION 

The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 

LIST OF SUBJECTS IN 19 CFR Parr 10 

Alterations, Bonds, Customs duties and inspection, Exports, Imports, 
Preference programs, Repairs, Reporting and recordkeeping require- 
ments, Trade agreements. 

PROPOSED AMENDMENTS TO THE REGULATIONS 

It is proposed to amend part 10, Customs Regulations (19 CFR part 
10), as set forth below: 

PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 

REDUCED RATE, ETC. 

1. The general authority citation for part 10 would continue to read as 
follows, and the specific sectional authority for part 10 would be 
amended by adding specific authority for § 10.41b, in appropriate 
numerical order thereunder, to read as follows: 
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Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 


Section 10.41b also issued under 19 U.S.C. 1202 (Chapter 98, Sub- 
chapter III, U.S. Note 3, Harmonized Tariff Schedule of the US. 
(HTSUS)). 

* * * * * * # 

2. It is proposed to revise section 10.41b by redesignating paragraphs 
(b), (c), (d), (e), (f), (g) and (h) as (c), (d), (e), (f), (g), (h) and (i), respec- 
tively, and by adding a new paragraph (b) to read as follows: 


§10.41b Clearance of serially numbered substantial holders 
or outer containers. 
* * * * k 

(b) Subject to the approval ofa district director pursuant to the proce- 
dures described in this paragraph, certain foreign-manufactured ship- 
ping devices arriving from Canada or Mexico, including racks, holders, 
pallets, totes, boxes and cans, need not be serially numbered or marked 
if they are always transported on or within either intermodal and simi- 
lar containers or containers which are themselves vehicles or vehicle 
appurtenances and accessories such as twenty and forty foot containers 
of general use and “igloo” air freight containers. 

(1) An importer or his agent, regardless of whether the importer is the 
owner of the foreign-manufactured shipping devices, may apply toa dis- 
trict director of Customs at one of the importer’s chiefly utilized Cus- 
toms districts or the district within which the importer’s or agent’s 
recordkeeping center is located for permission to have such shipping 
devices arriving from Canada or Mexico released without entry and pay- 
ment of duty at the time of arrival and without the devices being serially 
numbered or marked. Application may be filed in only one district. 
Although no particular format is specified for the application, it must 
contain the information enumerated in paragraph (b)(2) of this section. 
Any duty which may be due on these shipping devices shall be tendered 
and paid cumulatively at the time specified in an approved application, 
which may be either before or after the arrival of the shipping devices in 
the U.S. (e.g., at the time a contract, purchase order or lease agreement 
is issued). 

(2) The application shall: 

(i) Describe the types of shipping devices covered, their classification 
under the Harmonized Tariff Schedule of the U.S. (HTSUS), their coun- 
tries of origin, and whether and to whom required duty was paid for 
them or when it will be paid for them, including duties for repair and 
modifications to such shipping devices while outside the U.S.; 

(ii) Identify the ports where the shipping devices will be arriving and 
departing the U.S., as well as the particular movements and convey- 
ances in which they are intended to be utilized; 

(iii) Describe the applicant’s proposed program for accounting for and 
reporting these shipping devices; 
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(iv) Identify the reporting period (which shall in no event be less fre- 
quent than annual), as well as the payment period within which applica- 
ble duty and fees must be tendered (which shall in no event exceed 90 
days following the close of the related reporting period); 

(v) Describe the type of inventory control and recordkeeping, includ- 
ing the specific records, to be maintained to support the reports of the 
shipping devices; and 

(vi) Provide the location in the United States where the records sup- 
porting the reports will be retained by law and will be made available for 
inspection and audit upon reasonable notice. (The records supporting 
the reports of the shipping devices must be kept for a period of at least 3 
years from the date such reports are filed with the district director.) 

(3) The application shall be filed along with a continuous bond con- 
taining the conditions set forth in § 113.66 of this chapter. If the applica- 
tion is approved by the district director and the conditions set forth in 
the application or of the bond are violated, the district director may issue 
a claim for liquidated damages equal to the domestic value of the con- 
tainer. If the domestic value exceeds the amount of the bond, the claim 
for liquidated damages will be equal to the amount of the bond. 

(4) The district director receiving the application shall evaluate the 
program proposed to account for, report and maintain records of the 
shipping devices. The district director may suggest amendments to the 
applicant’s proposal. The district director shall notify the applicant in 
writing of his decision on the application within 90 days of its receipt, 
unless this period is extended for good cause and the applicant so 
informed in writing. The district director shall have authority to 
approve the application and procedures for utilization in each district or 
area identified in the application. 

(5) If the decision is to deny the application, in whole or in part, the 
district director shall specify the reason for the denial in a written reply, 
and inform the applicant that such denial may be appealed to the 
regional commissioner within 21 days of its date. If the decision is 
appealed, the regional commissioner shall coordinate his review thereof 
with the district director. The regional commissioner’s decision shall be 
issued, in writing, within 30 days of the receipt of the appeal, and shall 
constitute the final Customs determination concerning the application. 

(6) If the application is approved, an importer may later apply to 
amend his application to add or delete particular types of shipping 
devices listed in the application and districts and areas identified in the 
application in which the procedures set forth in the application may be 
utilized. Ifa requested amendment to an approved application should be 
denied, in whole or in part, by the district director, the appeal process 
described in paragraph (b)(5) of this section shall apply. 
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(7) Application for and approval of a reporting program shall not limit 
or restrict the use of other alternative means for obtaining the release of 
holders, containers and shipping devices. 

* * * * 


* * * 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: October 13, 1994. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 1, 1994 (59 FR 54537)] 
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MEMORANDUM OPINION 


DiCaRLo, Chief Judge: Defendant, Hanover Insurance Company, 
moves for an order finding the United States Customs Service in con- 
tempt of court and for other related relief. Hanover asserts that Cus- 
toms contravened this court’s earlier decision in this action when it 
threatened to impose administrative sanctions if Hanover did not pay 
the claim this court previously held as time-barred. 

The threatened administrative sanctions include: (1) issuance of 
instructions directing all District Directors and Regional Directors not 
to accept any merchandise covered under bonds written by Hanover 
until Hanover pays the time-barred debt; and (2) referring the matter to 
the Treasury Department to remove Hanover from the list of approved 
sureties. 

The United States originally commenced this action against Hanover 
to recover unpaid antidumping duties and interest. Hanover moved to 
dismiss on the ground that the action was barred by the statute of 
limitations, 28 U.S.C. § 2415(a) (1988). The court granted Hanover’s 
motion and dismissed the action. United States v. Hanover Ins. Co., 
17CIT__, Slip Op. 93-127 (July 9, 1993). Thereafter, when Hanover 
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refused Customs’ continued demands for payment of the time-barred 
claim, Customs attempted to enforce its claim by threatening to impose 
the administrative sanctions described above unless Hanover paid the 
debt. 

The issue presented is whether the statute of limitations prevents 
Customs from using administrative sanctions to enforce an otherwise 
time-barred claim. The court holds that, as the statute of limitations has 
been held to bar Customs from court enforcement of its claim, Customs 
may not use administrative sanctions as a means of enforcement to cir- 
cumvent that prohibition, absent a specific basis in law for such means. 
The required showing has not been made. 


DISCUSSION 


1. Jurisdiction: 


The court retains jurisdiction over this action to decide this motion. 
This court possesses all the powers in law and equity of, or as conferred 
by statute upon, a district court of the United States. 28 U.S.C. § 1585 
(1988). One of the powers conferred by statute upon the district courts is 
that contained in 28 U.S.C. § 1367(a) (Supp. IV 1992). Section 1367 pro- 
vides that, in any civil action where district courts have original jurisdic- 
tion, such courts shall have supplemental jurisdiction over all other 
claims that are so related to claims in the action within such original 
jurisdiction that they form part of the same case or controversy. 
28 U.S.C. § 1367(a). The court may exercise supplemental jurisdiction 
even if the court has dismissed all claims over which it had original juris- 
diction. 28 U.S.C. § 1367(c)(3). In addition, absent a stay pending an 
appeal, a court retains jurisdiction to supervise its judgments and 
enforce its orders. 7A Federal Procedure, L. Ed. § 17:3 (1992). Finally, a 
court always has jurisdiction to determine the effect of, and to enforce, 
its own judgments. Beers v. Haughton, 34 US. (9 Pet.) 329, 359 (1835); 
Riggs v. Johnson County, 73 U.S. (6 Wall.) 166, 187 (1868). 


2. Operation of the Statute of Limitations: 


In opposing this motion, the Department of Justice maintains that 
Customs has not taken any action contrary to this court’s earlier deci- 
sion. It argues that the decision only bars Customs from commencing 
another lawsuit to collect the time-barred claim. According to Justice, 
because Customs is attempting to enforce its claim extra-judicially, this 
court’s earlier decision does not apply. 

For Justice to prevail with this argument, the court must find that, in 
enacting section 2415, Congress intended to do no more than prohibit 
the commencement of court actions to enforce agency claims beyond the 
statutory six-year period. As a corollary to that finding, the court also 
must find that Congress intended agencies to be free to assert their 
claims at any time and by any means other than court actions, unen- 
cumbered by the period of limitation imposed by section 2415(a). 
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To support its position, Justice argues “[t]he plain language of section 
2415 (a) establishes that the limitations period was intended to apply to 
judicial actions and not administrative proceedings.” (Pl.’s Resp. at 8). 

Where the language of a statute is clear, its plain meaning governs 
interpretation of the statute. Absent a clearly expressed legislative 
intention to the contrary, that language must be regarded as conclusive. 
However, in ascertaining the plain meaning of a particular statutory 
provision, the court must consider the language and structure of the 
statute as a whole. National R.R. Passenger Corp. v. Boston & Me. Corp., 
1128S. Ct. 1394, 1401 (1992) (citations omitted). In addition, as stated by 
the Federal Circuit, where congressional intent would be thwarted 
absent reference to legislative history, it is permissible to look beyond 
the specific language used to ascertain the statute’s scheme and pur- 
pose. See, M.A. Mortenson Co. v. United States, 11 Fed. Cir. (T) _, 
___, 996 F.2d 1177, 1181 (1993). 

A specific and conspicuous congressional purpose in enacting section 
2415 was to compel government agencies to assert their claims 
promptly. The antidote for delay was to prohibit enforcement of claims 
by agencies beyond the statutory period. This purpose is evident in the 
structure of section 2415. 

Section 2415(a), title 28, United States Code, provides, in pertinent 
part: 


(a) Subject to the provisions of section 2416 of this title, and 
except as otherwise provided by Congress, every action for money 
damages brought by the United States or an officer or agency 
thereof which is founded upon any contract express or implied in 
law or fact, shall be barred unless the complaint is filed within six 
years after the right of action accrues * * *. 


28 U.S.C. 2415(a). 

To determine the plain meaning of section 2415, subsection (a) must 
be read and construed in context with the other subsections of section 
2415. In subsections (f) and (i) of section 2415, Congress provided for 
narrowly drafted exceptions to the subsection (a) statutory time-bar: 


(f) The provisions of this section shall not prevent the assertion, 
in any action against the United States or an officer or agency 
thereof, of any claim of the United States or an officer or agency 
thereof, against an opposing party, a co-party, or a third party that 
arises out of the transaction or occurrence that is the subject matter 
of the opposing party’s claim. A claim of the United States or an offi- 
cer or agency thereof that does not arise out of the transaction or 
occurrence that is the subject matter of the opposing party’s claim 
may, if time barred, be asserted only by way of offset and may be 
allowed in an amount not to exceed the amount of the opposing 
party’s recovery. 

* * ES * * * * 


(i) The provisions of this section shall not prevent the United 
States or an officer or agency thereof from collecting any claim of 
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the United States by means of administrative offset, in accordance 
with section 3716 of title 31. 


28 U.S.C. 2415(f), (i). 

A review of the structure of section 2415 clearly demonstrates Con- 
gress intended to encompass more than court actions under section 
2415(a). Rather, Congress intended to prohibit the assertion of claims 
by any means, except for certain specified exceptions provided for in 
statutory or decisional authority. For instance, in subsection (a) of sec- 
tion 2415, Congress excluded from the mandates of the six-year limita- 
tions period other statutes of limitation that may be of specialized 
nature. In subsection (f) of section 2415, Congress included two care- 
fully drafted exceptions to the time-bar, authorizing the United States 
to defensively assert time-barred claims by way of offset or counter- 
claim. 

Subsection (i) provides further indication that the statutory language 
of 2415 (a) must be construed contrary to the interpretation urged by 
Justice. The addition of subsection (i) illustrates that Congress and Jus- 
tice believed in 1982 that Congress did more than close the courtroom 
door in 1966 when it prohibited the United States from commencing 
court actions. At that time, Justice took the position that the statute of 
limitations prohibited an agency from using means not specifically 
authorized by the statute to enforce a time-barred claim. Based on this 
position, Congress added another exception to the statutory time-bar by 
enacting subsection (i) to section 2415. See S. Rep. No. 378, 97th Cong., 
2d Sess. (1982), reprinted in 1982 U.S.C.C.A.N. 3377. 

As explained in the Committee Report: 


[Subsection (i)] allows collection of delinquent debts owed the 
government by administrative offset beyond the six-year statute of 
limitations. 

Many overdue debts owed the government are now or will be six 
years old before offset becomes possible. The Justice Department 
has determined that the six-year statute of limitations prevents the 
government from collecting debts over six years old by means of off- 
set, thus, the government will be unable to collect a just debt from 
many debtors because the statute of limitations has run out * * *. 

This revision of Section 2415 would allow administrative offset of 
delinquent debts owed the government against future payments 
benefits, or non-tax refunds due the delinquent debtor beyond the 
six-year statute of limitations. 


S. Rep. No. 378 at 16-17; 1982 U.S.C.C.A.N. at 3392-93 (emphasis 
added). 

In originally enacting section 2415, Congress’ purpose was to provide 
an effective solution to problems brought to the attention of Congress by 
Justice in 1966. In requesting Congress to enact a statute of limitations 
against collection of government claims, the Attorney General of the 
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United States presented a number of public policy reasons why such 
time limitations should be imposed: 


More time limitations appear desirable for a number of reasons. 
Application of statutes of limitation in tort and contract actions 
would make the position of the Government more nearly equal to 
that of private litigants. A corollary to this objective is the desirabil- 
ity of encouraging trials at a sufficiently early time so that neces- 
ea oon and documents are available and memories are still 

resh. 

Another reason for proposing limitations is to reduce the costs of 
keeping records and detecting and collecting on Government 
claims—costs that after a period of years may exceed any return by 
way of actual collections. Further consequences to be expected from 
this measure are the encouragement of the agencies to refer their 
claims promptly to the Department of Justice for collection; the 
avoidance of judicial hostility to old claims asserted by the Govern- 
ment; and the minimizing of collection problems arising with 
respect to debtors who have died, disappeared, or gone bankrupt. 

The proposal would impose a six-year limitation on the assertion 
of government claims for money arising out of an express or implied 
contract or a quasi-contract. 


S. Rep. No. 1328, 89th Cong. 2d Sess. 12 (1966), reprinted in 1966 
US.C.C.A.N. 2502, 2513 (emphasis added). 

Responding to that request, the Senate Judiciary Committee stated 
that the proposed law was intended in part to compel government agen- 
cies to become more efficient and effective in asserting their claims: 


Statutes of limitation have the salutary effect of requiring liti- 
gants to institute suits within a reasonable time of the incident or 
situation upon which the action is based. In this way the issues 
presented at the trial can be decided at a time when the necessary 
witnesses, documents, and other evidence are still available. At the 
same time, the witnesses are better able to testify concerning the 
facts involved for their memories have not been dimmed by the pas- 
sage of time. The committee feels that the prompt resolution of the 
matters covered by the bill is necessary to an orderly and fair 
administration of justice * * *. Even if the passage of time does not 
prejudice the effective presentation of a claim, the mere preservation 
of records on the assumption that they will be required to substanti- 
ate a possible claim or an existing claim increases the cost of keeping 
records. As time passes the collection problems invariably increase. 
The Government has difficulty in even finding the individuals 
against whom it may have a claim for they may have died or simply 
disappeared. These problems have been brought to the attention of 
the committee previously in connection with other legislation. This 
bill provides the means to resolve these difficulties. 


S. Rep. No. 1328 at 2; 1966 U.S.C.C.A.N. at 2504 (emphasis added). 
Referring to the legislative history of section 2415, the Federal Cir- 
cuit, quoting the Committee reports, noted: 


The emphasis on fairness * * * is a very important consideration 
and the principal basis for the bill. 
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* * * * * * * 


[If section 2415 passes, t]he Government will be barred from 
asserting old and stale claims in the courts and the necessity for the 
early assertion of claims will require increased efficiency in Govern- 
ment claims proceedings. 


S.E.R., Jobs for Progress, Inc. v. United States, 759 F.2d 1, 7 (Fed. Cir. 
1985) (emphasis added) (citations omitted). Based upon its consider- 
ation of the enactment history, the Federal Circuit went on to conclude: 


Thus, the clear purpose of Congress in passing [section 2415] was 
to promote fairness to parties defending against stale Government 
contract and tort claims notwithstanding whatever prejudice 
might accrue thereby to the Government as a result of the negli- 
gence of its officers. 


Id. at 8 (footnote omitted). 

Justice now argues, some thirty years later, that when Congress 
enacted section 2415, it intended to preclude government agencies only 
from commencing court actions to enforce their claims, but not from 
enforcing such stale claims through extra-judicial means. Therefore, 
Justice asserts, Customs is not barred from pursuing its own adminis- 
trative sanctions, free of the statutory time limitations, if Hanover 
refuses to pay the time-barred claim. 

If this court accepts this interpretation of section 2415, the effect 
would be tantamount to judicially inserting another exception to the 
six-year period of limitation. Such a judicially-created exception could, 
in instances such as this, vitiate the statute of limitations by allowing 
any agency with the means to proceed extra-judicially to enforce its 
claim beyond the statutory period. 

When enacting statutes of limitation, legislatures, of course, can, and 
frequently do, provide for specified exceptions to statutory prohibitions. 
These exceptions are the sole prerogative of the legislature, and as Chief 
Justice John Marshall held in Mclver v. Ragan, 15 U.S. (2 Wheat.) 25 
(1817), the courts may not add to them. Responding to the argument 
that the statute of limitations imposed difficulties upon the plaintiffs’ 
ability to enforce their claim, Chief Justice Marshall said: 


If this difficulty be produced by the legislative power, the same 
power might provide a remedy; but courts cannot, on that account, 
insert in the statute of limitations an exception which the statute 
does not contain. It has never been determined that the impossibil- 
ity of bringing a case to a successful issue, from causes of uncertain 
duration, though created by the legislature, shall take such case out 
of the operation of the act of limitations unless the legislature shall 
so declare its will. 


15 US. (2 Wheat.) at 30. 
The Supreme Court later noted: 


_ It goes without saying that statutes of limitations often make it 
impossible to enforce what were otherwise perfectly valid claims. 
But that is their very purpose, and they remain as ubiquitous as the 
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statutory rights or other rights to which they are attached or are 
applicable. We should give them effect in accordance with what we 
can ascertain the legislative intent to have been. We doubt that here 
we have misconceived the intent of Congress * * *. But if we have, 
or even if we have not but Congress desires a different result, it may 
exercise its prerogative to amend the statute so as to effect its legis- 
lative will. 


United States v. Kubrick, 444 U.S. 111, 125 (1979) (emphasis added). 

The mere fact that statutes of limitation may impose some difficulties 
for recovery of claims is an insufficient basis to ignore them. As the 
Supreme Court observed, “[statutes of limitation] are by definition arbi- 
trary, and their operation does not discriminate between the just and the 
unjust claim, or the voidable and unavoidable delay.” Chase Sec. Corp. v. 
Donaldson, 325 U.S. 304, 314 (1945). Necessity and convenience rather 
than logic provides the statutes with their justification, for “[t]hey are 
practical and pragmatic devices.” Id. It is legislation that has conceived 
them; by this fact they are subject to a large degree of legislative control. 
Id. 

Deference to legislative control over section 2415 was shown in a 
recent decision of the Federal Circuit. The Court of Appeals, in United 
States v. Commodities Export Co., 10 Fed. Cir. (T) _: 972 F2d 1266 
(1992), cert. denied, 113 S. Ct. 1256 (1993), held that Customs was time- 
barred by section 2415 (a) from enforcing its claims. In Commodities 
Export, Customs attempted to postpone the time when its right of action 
accrued. After referring to and relying upon legislative history, the court 
refused to permit Customs to circumvent the time limitation imposed by 
section 2415(a) through its internal administrative procedures. Id. The 
Federal Circuit, alluding to section 2415 as a statute of repose, con- 
cluded that Customs’ procedures cannot unilaterally change the defen- 
dant’s right to repose after the statutory six-year period. 10 Fed. Cir. (T) 
at _, 972 F.2d at 1271; see also United States v. Cocoa Berkau, Inc., 
11 Fed. Cir. (T)__—, 990 F.2d 610 (1993). 

Justice cites several decisions to support its contention that section 
2415 does not apply to administrative remedies. All are inapposite. 

In Gerrard v. United States Office of Education, 656 F. Supp. 570 (N.D. 
Cal. 1987), a non-binding opinion on this court, the district court noted 
“[t]he language of § 2415(a) supports the government’s position that 
the section does not apply to tax refund offsets. The use of the phrase 
‘action for money damages’ indicates that the bar applies to judicial, not 
administrative, proceedings, as does the requirement that the govern- 
ment ‘file a complaint’ within six years.” 656 F Supp. at 573 (emphasis 
added). 

This court distinguishes Gerrard from the present case. Gerrard dealt 
with an administrative offset of a time-barred claim for a delinquent 
educational loan against plaintiff's tax refund. The holding in Gerrard, 
however, did not encompass whether the statutory bar in section 2415 
(a) permitted the government from enforcing a time-barred claim 
through extra-judicial means when offset is unavailable. 
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The holding must be interpreted within the context of the opinion. 
The court in Gerrard permitted the tax refund offset based on explicit 
statutory authorization under 26 U.S.C. § 6402(d) (1988), and 31 U.S.C. 
§ 3720A(a) (1988). This offset procedure had its own statutory ten-year 
period of limitation. Thus, the separate statute provided the govern- 
ment a lawful means to collect the debt beyond the six-year period in sec- 
tion 2415(a). 

The Court of Appeals for the Fifth Circuit supports this interpreta- 
tion. That court declared “Gerrard stand|s] for nothing more than the 
truism that the ten-year offset procedure remains available to the Secre- 
tary [of Education], even though the six-year statute of limitations [sec- 
tion 2415] for filing suits for money judgments may have expired, 
because that debt is still ‘legally enforceable’ under the [treasury regu- 
lation permitting offset].” Grider v. Cavazos, 911 F.2d 1158, 1163-64 
(5th Cir. 1990). 

Justice also refers this court to Doko Farms v. United States, 956 F.2d 
1136 (Fed. Cir. 1992).! That case similarly distinguishable. In Doko 
Farms, the Federal Circuit held that the statutory exception for offsets 
in 15 U.S.C. § 714b(c) (1988) permitted the government to administra- 
tively offset the improper subsidy overpayments against subsidy pay- 
ments due for subsequent years, despite the expiration of the statute of 
limitations in section 2415(a). The court also noted that one of the other 
provisions under 31 U.S.C. § 3716(a) (1988) authorized agency heads to 
collect debts through administrative offset in accordance with agency 


regulations. Although the court recognized that decisional authority 
supported the government’s ability to defend against a suit through off- 
set, in Doko Farms, as in Gerrard, explicit statutory authorization pro- 
vided the basis for the offset. 

The Federal Circuit explained: 


The governing statutes and regulations authorized, if not 
required, the withholding offset the government administratively 
made and justified the government’s reliance on that offset to 
oppose Doko’s attempt to recover the withholding through its 
Claims Court suit. [Moreover,] “[t]he government has the same 
right ‘which belongs to every creditor, to apply the unappropriated 
moneys of his debtor, in his hands, in extinguishment of the debts 
due to him.’” 


956 F.2d at 1142 (emphasis added) (citations omitted). Therefore, Doko 
Farms, which simply allowed the government to offset, does not support 
the position of Justice. 

Justice also relies upon S.E.R., Jobs for Progress, Inc. v. United States, 
759 F.2d 1 (Fed. Cir. 1985). The dispute in S.#.R. arose from a contrac- 
tor’s administrative appeal against the government for the amount of 
certain disallowed costs. Because it was not an action for money dam- 
ages brought by the United States, the Federal Circuit held that section 


1 The Justice Department’s brief cites “Curry v. United States, 956 F.2d 1136 (Fed. Cir. 1992).” The decision reported 
at that volume and page is Doko Farms. This court assumes that the Department of Justice intended to cite to this case. 
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2415 was inapplicable to the government’s claim for recoupment of the 
prepaid, disallowed costs. Moreover, the government’s claim for recoup- 
ment of the overpayment was made pursuant to specific statutory pro- 
cedures authorized by the Contract Disputes Act of 1978, 41 U.S.C. 
§§ 601-13 (1988). That Act “exclusively governs Government contracts 
and Government contract disputes * * *, clearly and comprehensively 
defin[ing] the procedures for all contractual disputes between the 
United States and private contractors.” Cecile Indus., Inc. v. Cheney, 
995 F2d 1052, 1055 (Fed. Cir. 1993) (citations omitted) Accordingly, 
S.E.R. provides no support for Justice’s assertion. 

Finally, Justice refers the court to language quoted in Union Pacific 
Railroad Co. v. United States, 147 F. Supp. 483, 485 (Ct. Cl.), cert. 
denied, 353 U.S. 950 (1957).2 As with Gerrard, this language must be 
interpreted in context. The holding in Union Pacific reconciled two com- 
peting statutes by concluding that the statutory provision for adminis- 
trative settlements established by section 322 of the Transportation Act 
of 1940 was not subject to the six-year statute of limitations fixed by sec- 
tion 4(c) of the Charter Act (a period of limitations distinct from section 
2415). Thus, the separate statute for administrative settlements elimi- 
nated the question of whether the six-year statute of limitations applied. 

These cases do not support Justice’s interpretation of section 2415, 
nor is its interpretation supported by an analysis of the statute itself or 
resort to its legislative history. Customs’ construction of section 2415 
undermines the goals Congress intended to achieve by enacting the stat- 
ute. Customs would not be encouraged to refer its claims promptly to 
Justice for collection. The agency could, in those instances where inter- 
nal coercive measures are available, have an unfair advantage over simi- 
larly-situated individual litigants because it could enforce otherwise 
stale claims. The compulsion of a time bar to encourage Customs to 
become more effective and efficient in asserting its claims would be 
removed. In fact, Customs could be in a better position in some disputes 
if it allows the six-year period to expire, and then threatens to impose 
sanctions. The right of the opposing party to assert any defenses avail- 
able in a court of law would be no longer present. 

This court refuses to close its eyes to the realities of what Customs is 
trying to do. For reasons of its own, or as a consequence of its own 
neglect, Customs did not commence this action within the six-year stat- 
utory period. Accordingly, judgment was entered against Customs. Cus- 
toms cannot now subvert this court’s decision or evade the statutory 
time-bar by simply labeling its belated collection attempt an “adminis- 
trative proceeding.” 

In this case, the post-judgment coercive method of claim enforcement 
attempted by Customs is particularly offensive to the public policy goals 
of section 2415(a). After unsuccessfully litigating the issue of whether 


2 The Plaintiff's brief cites to South Corp. v. United States, 1 Fed. Cir. (T) 1, 690 F.2d 1368 (1982). (Pl.’s Resp. at 8.) 
The quoted language is not found in this decision. This court assumes the Department of Justice intended to cite Union 
Pacific Railroad Co. v. United States, 147 F. Supp. 483 (Ct. Cl.), cert. denied, 353 U.S. 950 (1957) 
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its claim was time-barred, Customs, nonetheless, is attempting to col- 
lect its stale claim by bludgeoning Hanover into payment. It does so 
under the threat of revoking Hanover’s ability to conduct surety busi- 
ness with Customs bonds in the future. The alternatives presented to 
Hanover by Customs present no real choice: pay the time-barred debt or 
lose the right to do future business with Customs. 

Customs cannot be permitted to ignore the statute of limitations, and 
this court’s earlier decision in this action, by imposing administrative 
sanctions which are neither within the exceptions provided for in sec- 
tion 2415 nor based upon any other statutory or decisional authority.® 


3. Contempt of Court: 


Having determined that the attempt by Customs to collect the time- 
barred debt is contrary to this court’s earlier decision, the court must 
next determine whether the threatened actions are contumacious of 
this court’s decision. Contempt of court may be defined as a willful act 
“calculated to embarrass, hinder, or obstruct [the] court in [the] admin- 
istration of justice * * *.” Black’s Law Dictionary 288 (5th ed. 1979). 

Hanover argues that Customs’ actions constitute a willful attempt to 
obstruct the court in the administration of justice, and therefore are 
contumacious of this court’s prior decision. It may, however, be reason- 
able to believe Customs saw the decision as unambiguous and based its 
actions on the belief that section 2415(a) did not preclude it from using 
sanctions to collect the debt. Therefore, this court refrains from charac- 
terizing Custom’s conduct as a willful obstruction of justice. 


CONCLUSION 


The court holds that section 2415 precludes Custom’s use of adminis- 
trative sanctions to enforce a claim held to be time-barred by this court. 
However, the court does not find the requisite willful disobedience of 
this court’s decision necessary to hold Customs in contempt of court. 
Accordingly, Defendant’s motion for an order adjudicating plaintiff in 
contempt of court is denied. The parties are directed to settle an order 
that will ensure compliance with the terms of this decision and dispose 
of the other related issues presented by the motions. If the parties can- 
not agree upon an order, each party shall submit its own proposed order. 
The settled order, or proposed orders, shall be submitted within 30 days 
from the date of this opinion. 


‘ 3 This is not to say a statute of limitations should be construed to abrogate or restrict the government’s common law 
rights, such as contractual offset, without evident statutory language or enactment history to the contrary. Cecile 
Indus., 995 F.2d at 1052. 
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OPINION 


MusGRaVE, Judge: In this action, plaintiff, The Ad Hoc Committee of 
Florida Producers of Gray Portland Cement (“Ad Hoc”), challenges cer- 
tain aspects of the September 21, 1992 and December 20, 1992 final 
determinations of foreign market values (“FMV”) made by the Depart- 
ment of Commerce, International Trade Administration (“ITA” the 
“Department” or “Commerce”), pursuant to an agreement to suspend 


an antidumping investigation of gray portland cement and cement 
clinker from Venezuela. 


BACKGROUND 


On May 21,1991, Ad Hoc filed an antidumping petition on behalf of 
the United States industry producing gray portland cement and clinker. 
Commerce initiated an antidumping duty investigation on June 14, 
1991. Notice of Initiation of Antidumping Duty Investigation: Gray Port- 
land Cement and Clinker From Venezuela, 56 Fed. Reg. 27,496 (1991). 
On November 4, 1991, after receiving questionnaire responses from 
Venezolana de Cementos, S.A.C.A. (“Vencemos”) and Cementos Caribe, 
C.A. (“Caribe”), Commerce published its preliminary determination 
that gray portland cement and clinker from Venezuela were being sold 
at less than fair value in the United States. Notice of Preliminary Deter- 
mination of Sales at Less Than Fair Value: Gray Portland Cement and 
Clinker From Venezuela, 56 Fed. Reg. 56,390 (1991). 

On December 23, 1991, Commerce and respondents Vencemos and 
Caribe initiated a proposed agreement to suspend the antidumping 
investigation pursuant to 19 U.S.C. § 1673c(b)(2).! The proposed agree- 


1 (bh) Agreements to eliminate completely sales at less than fair value or to cease exports of merchan- 
dise.—The administering authority may suspend an investigation if the exporters of the merchandise which is the 
subject of the investigation who account for substantially all of the imports of that merchandise agree— 

(1) to cease exports of the merchandise to the United States within 6 months after the date on which the inves- 
tigation is suspended, or 

(2) to revise their prices to eliminate completely any amount by which the foreign market value of the merchan- 
dise which is the subject of the agreement exceeds the United States price of the merchandise. 
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ment required the respondents to revise their prices to eliminate sales at 
less than fair value. In addition, the proposed agreement described the 
administrative process for monitoring the respondents’ compliance 
with the requirement to eliminate sales at less than fair value. Under 
this process, the FMV was to be the constructed value of the merchan- 
dise, as defined in 19 U.S.C. § 1677b(e). Vencemos and Caribe were 
required to submit constructed value data to Commerce on a quarterly 
basis using a format and methodology prescribed by Commerce. Based 
on the information submitted by respondents, Commerce would calcu- 
late FMVs that would provide the benchmark for respondents’ prices on 
future sales to the United States during specified periods. 

Pursuant to the suspension agreement, Commerce suspended the 
antidumping duty investigation and published notice of the suspension 
in the Federal Register on February 27, 1992. Gray Portland Cement 
and Cement Clinker From Venezuela; Suspension of Investigation, 
57 Fed. Reg. 6706 (1992) (hereinafter “Notice of Suspension”). 

Paragraph E of the suspension agreement provides, beginning July 1, 
1992, for release to the “domestic parties” of the quarterly financial 
information received from the signatories as well as “the results and the 
methodology of [Commerce’s] calculations of its foreign market value.” 
Notice of Suspension, at 6708. The suspension agreement also permits 
parties to submit written comments to Commerce following the release 
of the FMV calculation and, once during each calendar year, “to request 
a hearing on issues raised during the proceeding.” Jd. 

On February 28, 1992, Commerce issued its determination of final 
FMVs pursuant to paragraph C.2. of the suspension agreement, based 
on the respondents’ submissions of constructed value data for April 
1—September 30, 1991.2 On July 20, 1992, Commerce issued its deter- 
mination of final FMVs for the January 1—March 30,1992 period pur- 
suant to paragraph C.3. of the suspension agreement.? 

Ad Hoc filed separate actions before this Court to challenge the FMVs 
issued on February 28, 1992 and July 20, 1992. The Ad Hoc Committee of 
Florida Producers of Gray Portland Cement v. United States, Court No. 
92-03-00196; The Ad Hoc Committee of Florida Producers of Gray Port- 
land Cement v. United States, Court No. 92-08-00560. Commerce filed 
motions to dismiss each of these actions, asserting that the quarterly 
calculations were not final determinations reviewable by the Court. Ad 
Hoc and Commerce stipulated to the dismissal of those actions on 
December 8, 1992. 


- Paragraph C.2. of the suspension agreement provides: 
For all sales occurring between March 1, 1992, and July 31, 1992, each signatory producer/exporter agrees not to 
sell its merchandise subject to this Agreement to unrelated purchasers in the United States at prices that are less 
than its foreign market value, as determined by the Department on the basis of information submitted to the 
Department on February 3, 1992, and provided to parties not later than February 20, 1992. 
Id. at 6707. 
3 Paragraph C.3. of the suspension agreement provides: 
For all sales occurring between August 1, 1992, and September 31, 1992, each pe producer/exporter agrees 
not to sell its merchandise subject to this Agreement to unrelated purchasers in the United States at prices that are 
less than its foreign market value, as determined by the Department on the basis of information submitted to the 
Department on June 1, 1992, and provided to parties not later than July 20, 1992. 
Id. at 6707. 
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On February 17, 1993, Ad Hoc again filed a complaint challenging the 
September 21, 1992 and the December 20, 1992 calculations made pur- 
suant to paragraph C.4. of the suspension agreement. In its complaint, 
Ad Hoc requests that the Court require Commerce to recalculate the 
FMVs used for the quarterly periods beginning October 1, 1992 and Jan- 
uary 1, 1993. Plaintiffs Complaint, at paragraph 22 & 27. As with Ad 
Hoc’s previous complaints, its current complaint alleges jurisdiction 
based upon 28 U.S.C. § 1581(i). 

Also on February 17, 1993, Commerce published notice in the Federal 
Register of the opportunity to request an administrative review with 
respect to the suspension agreement concerning gray portland cement 
and clinker from Venezuela. Antidumping or Countervailing Duty 
Order; Finding, or Suspended Investigation; Opportunity to Request 
Administrative Review, 58 Fed. Reg. 8739 (Feb. 17,1993). On February 
25, 1993, Ad Hoc requested an administrative review of the suspension 
agreement. 


DISCUSSION 


Commerce argues that these calculations are not final reviewable 
determinations and that Ad Hoc’s request is premature. Defendant’s 
Memorandum in Support of Motion to Dismiss, at 7. Commerce argues 
that the quarterly calculations of FMV pursuant to the suspension 
agreement are merely interim decisions which would be superseded by 


an administrative review under 19 U.S.C. § 1675(a). Thus, Commerce 
asserts that 28 U.S.C. § 1581(i) does not give this Court jurisdiction to 
grant Ad Hoc the relief it requests. Jd. at 13. 

Ad Hoc argues that Commerce’s September 21 and December 20 FMV 
determinations are final agency actions binding upon all parties. Plain- 
tiff’s Memorandum in Opposition to Defendant’s Motion to Dismiss, at 
12 et seq. Ad Hoc argues that these FMV determinations are not among 
those determinations specifically reviewable under 19 U.S.C. § 1516a 
and 28 U.S.C. § 1581(c). It asserts that the administrative monitoring 
procedure under which those determinations were made was adopted by 
Commerce in the exercise of its general authority to enforce the suspen- 
sion agreement. It was not mandated by any provision of law, and it is 
wholly independent of the administrative review process established by 
19 U.S.C. § 1675(a) for determining compliance with suspension agree- 
ments. Id. at 19. 


4 Paragraph C.4. of the suspension agreement provides: 

For all sales occurring after October 1, 1992, each signatory producer/exporter agrees not to sell its merchandise 
subject to this Agreement to any unrelated purchaser in the United States at prices that are less than the forei; 
market value of the merchandise as determined by the Department on the basis of information submitted to the 
Department not later than the dates specified in section D of this Agreement and provided to parties not later than 
September 20, December 20, March 20, and June 20 of each year. The — market value shall apply to sales 
occurring during the calendar quarter beginning on the first day of the month following the date the Department 
provides the foreign market value, as stated in this paragraph. 


Id. at 6707-08. 
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As stated above, Ad Hoc argues that this Court has jurisdiction via 
28 U.S.C. § 1581(i).® 28 U.S.C. § 1581(i) jurisdiction is appropriate only 
when no other remedy is available or when remedies that may be avail- 
able are shown to be manifestly inadequate. See e.g. Conoco, Inc. v. 
United States Foreign-Trade Zones Bd., 18 F.3d 1581 (Fed. Cir. 1994); 
Norcal/Crosetti Foods, Inc. v. United States, 963 F.2d 356,359 (Fed. Cir. 
1992). 

This Court has found 28 U.S.C. § 1581(i) jurisdiction in certain situa- 
tions where administrative remedies necessary to sustain jurisdiction 
under 28 U.S.C. § 1581(c) had not been completed. The Court has found 
jurisdiction present over pending administrative reviews alleged to be 
invalid where 28 U.S.C. § 1581(c) jurisdiction could be unavailable after 
each succeeding periodic review. Carnation Enter. Put., Ltd. v. United 
States Dep’t of Commerce, 13 CIT 604, 612, 719 F Supp. 
1084,1091(1989). The Court has also found jurisdiction to preclude 
Commerce from conducting unlawful administrative reviews because 
appropriate remedies would be inadequate by the time 28 U.S.C. 
§ 1581(c) jurisdiction attached. Jia Farn Manufacturing Co. v. Secre- 
tary of Dep’t of Commerce, 17CIT __,__, 817 F Supp. 969, 971-72 
(1993); Asociacion Colombiana de Exportadores de Flores v. United 
States, 13 CIT 584, 585-88, 717 F Supp. 847, 849-51(1989). Thus, in the 
case of actions potentially reviewable under 28 U.S.C. § 1581(c), 28 
U.S.C. § 1581(i) review is appropriate where eventual standing may be 
speculative, or the opportunity for full relief would be lost by awaiting 
the final determination. See Techsnabexport, Ltd. v. United States, 
16 CIT 420, 423-24, 795 F. Supp. 428, 432-34 (1992); Nissan Motor 
Corp. In U.S.A. v. United States, 10 CIT 820, 822, 651 F. Supp. 1450, 1453 
(1986); see also Nakajima All Co. Ltd. v. United States, 12 CIT 585, 592, 
691 F Supp. 358, 364 (1988) (requiring Commerce to complete & publish 
final results in an annual § 751 review); UST, Inc v. United States, 
10 CIT 648, 651, 648 F. Supp. 1, 4 (1986) (“it is not too difficult to imagine 
circumstances where a possible recalcitrant ITA might determine never 
to complete a section 751 review simply to escape judicial scrutiny”), 
aff'd, 831 F.2d 1028 (Fed. Cir. 1987).® 


528 US.C. § 1581(i) states in pertinent part: 


(T]he Court of International Trade shall have exclusive jurisdiction of any civil action commenced against the 
United States, its agencies, or its officers, that arises out of any law of the United States providing for: 
(1) revenue from imports or tonnage; 
(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the raising 
of revenue; 
(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other than 
the protection of the public health or safety; or 
(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this 
subsection * * * 
28 U.S.C. § 1581(i) (1988). 

6 Cases cited by Commerce in which the court has declined to exercise 28 U.S.C. § 1581(i) jurisdiction over issues 
involving the administration of the unfair trade laws are distinguishable, essentially because they involve ordinary 
interim decision-making fully reviewable at the conclusion of the proceedings. See, e.g., MacMillan Bloedel Ltd. v. 
United States, 16 CIT 331, 331-33 (1992) (ordinary interim antidumping decisions unreviewable until proceedings are 
completed); Smith Corona Corp. v. United States, 13 CIT 599, 602-03, 718 F. Supp. 63, 66-67 (1989) (finding no 
28 U.S.C. § 1581(i) jurisdiction to review agency decision refusing to suspend liquidation of entries because 28 U.S.C 
§ 1581(c) review was adequate); Koyo Seiko Co. v. United States, 13 CIT 461, 463-64, 715 F. Supp. 1097, 1099-1100 
(1989) (holding no 28 U.S.C. § 1581(i) jurisdiction to review agency decision denying additional period for comment); 
PPG Indus., Inc. v. United States, 2 CIT 110, 111-13, 525 F. Supp. 883, 885 (1981) (finding no 28 U.S.C. § 1581(i) juris- 
diction to review agency’s refusal to hold disclosure conference). 
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As the cases above demonstrate, this case manifests precisely the sort 
of circumstance to which 28 U.S.C. § 1581(i) applies. The challenged 
FMV determinations are not part of an administrative review or any 
other Commerce proceeding that will ultimately lead to a determination 
reviewable under 19 U.S.C. § 1516a(a)(2)(B)(iii). Moreover, the FMV 
determinations are final and binding on all parties with respect to the 
FMVs for the periods covered by the determinations. The FMV deter- 
minations are not subject to any further action to be considered by Com- 
merce under the suspension agreement. There is no provision in the 
suspension agreement which affects the finality of the FMV determina- 
tions. Paragraph D.3. of the suspension agreement states only that: 


Special Adjustment of Foreign Market Value. If the Department 
determines that the foreign market value it determined for a pre- 
vious quarter was erroneous because the reported data for that 
period were inaccurate or incomplete, or for any other reason, the 
Department may adjust foreign market value in a subsequent 
period or periods, unless the Department determines that section G 
of this Agreement applies. 


(emphasis added). By contrast, an administrative review cannot pro- 
spectively monitor the elimination of dumping, but only can result in an 
after-the-fact determination. 

Additionally, a review determination would not be based upon the 
same methodology for determining FMVs that was relied upon in the 
FMV determinations at issue. The suspension agreement required the 
FMV determinations to be based on constructed value as defined in 
19 U.S.C. § 1677b(e). Paragraph J.2. of the suspension agreement states: 


Foreign Market Value—means the constructed value of the mer- 
chandise, as determined by the Department under section 773(e) of 
the Act, except in the interim period, as noted in item C.1. above. In 
calculating foreign market value, the Department may also con- 
sider, to the extent it deems appropriate, information submitted by 
producers/exporters regarding projected differences in production 
costs in the quarter in which the information is submitted resulting 
from factors such as anticipated changes in production yield, 
changes in production process, changes in productions quantities 
or changes in production facilities. 


(emphasis added). In contrast, the FMVs calculated by Commerce in its 
preliminary determination in the original antidumping investigation 
were based on home market sales of cement and third country sales of 
clinker. Commerce’s calculation of FMV would not be based on the cost 
of manufacture, general expense, and profit data it relied upon in 
its constructed value analysis. As a consequence, the administrative 
review would not incorporate the substance of the contested FMV 
determinations. 

Even if Commerce based FMV on constructed value in the adminis- 
trative review proceeding, it is apparent that Commerce would use data 
in addition to the April-September 1992 data at issue in this case. Com- 
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merce regulations pertaining to an administrative review provides in 
pertinent part: 


(b) Period under review. (1) Except as provided in paragraph 
(b)(2) of this section, an administrative review under paragraph (a) 
of this section normally will cover, as appropriate, entries, exports, 
or sales of the merchandise during the 12 months immediately pre- 
ceding the most recent anniversary month. 

(2) For requests received during the first anniversary month 
after publication of an order or suspension of investigation, the 
review under paragraph (a) of this section will cover, as appropri- 
ate, entries, exports, or sales during the period from the date of sus- 
pension of liquidation under this part or suspension of 
investigation to the end of the month immediately preceding the 
first anniversary month. 


19 C.ER. § 353.22(b) (emphasis added). As a consequence, Commerce 
would compare respondents’ U.S. sale prices and constructed values 
during the February 1992—January 1993 period covered by the admin- 
istrative review. The FMV determinations at issue constitute only a por- 
tion of the data relevant to the administrative review. 

Furthermore, even if an administrative review could encompass the 
contested entries, the remedy would be inadequate. First, Ad Hoc’s only 
effective guarantee that the respondents will comply with the require- 
ment that they eliminate their sales at less than fair value is the threat 
of civil penalties. An intentional violation of the suspension agreement 
is subject to the same civil penalty that is imposed for customs fraud 
under 19 U.S.C. § 1592(a). See 19 U.S.C. § 1673c(i)(2). Since the bench- 
mark prices for respondents’ future sales to the U.S. are established by 
Commerce, the respondents can easily avoid an intentional violation of 
the suspension agreement by adhering to the benchmark prices in mak- 
ing their U.S. sales. That intent could not be established, however, if 
respondents are adhering to the artificially low benchmarks resulting 
from Commerce’s methodological errors in the FMV determinations. 

Second, liquidation of the subject entries is not suspended during the 
period of the suspension agreement. Accordingly, the failure to elimi- 
nate sales at less than fair value will go uncured unless judicial review is 
immediately available. This is due to the fact that an administrative 
review acts prospectively. Thus, a review under 19 U.S.C. § 1675(a) 
would not effect the entries that have already been liquidated. 


CONCLUSION 


Recourse to the administrative review process pursuant to 19 U.S.C. 
§ 1675(a) is obviously ineffective at resolving the issues in this case. The 
contested FMV determinations will escape judicial review entirely if the 
Court does not exercise jurisdiction under 28 U.S.C. § 1581(i). This 
action is precisely the sort of case contemplated by Congress when it 
provided this Court broad residual jurisdiction under 28 U.S.C. § 1581(i) 
as was affirmed by the Court of Appeals for the Federal Circuit in Con- 
oco, Inc. v. United States Foreign-Trade Zones Bd., 18 F.3d 1581 (Fed. 
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Cir. 1994). Ad Hoc lacks any meaningful avenue for obtaining relief 
other than 28 U.S.C. § 1581(i). Accordingly, Commerce’s motion to dis- 
miss is denied. 


(Slip Op. 94-166) 


ABRAHAM SHIEPE AND BRENDA COLWELL, PLAINTIFFS v. 
UNITED STATES, DEFENDANT 
Court No. 92-03-00214 
(Importer protested the exaction of a penalty, and sues for recovery after assurance by 
Customs Service that such was the proper procedure. Held: Government’s motion to dis- 


miss, granted, based on CAFC perception of “gap” in CIT’s jurisdiction set forth in Trayco, 
Inc. v. United States, 994 F.2d 832 (Fed. Cir. 1993).] 


(Decided October 19, 1994) 


Leonard M. Fertman, PC. (Leonard M. Fertman) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (Carla Garcia-Benitez) for defendant. 


OPINION 
MUSGRAVE, Judge: Plaintiffs challenge the Customs Service’s failure 


to refund monies deposited by plaintiffs to secure the return of their 
vehicle which the Customs Service had seized. The government asserts 
that this Court lacks subject matter jurisdiction to hear the merits of 
this case. 


BACKGROUND 

On February 7, 1986, the United States Customs Service (“Customs”) 
released a Mercedes Benz automobile to plaintiff Abraham Shiepe from 
the Customs facility at Terminal Island, California. Mr. Shiepe was the 
importing agent for plaintiff Brenda Colwell, the importer of record. 
The 1986 Mercedes Benz 420 SL was imported from Korea and did not 
conform to Environmental Protection Agency (“EPA”) or Department 
of Transportation (“DOT”) regulations. Customs released the vehicle 
under bond to Mr. Shiepe on the express condition that it be brought 
into conformity with the EPA/DOT regulations. 

On February 10, 1986, Customs seized the vehicle from Mr. Shiepe at 
an air freight terminal near Los Angeles International Airport. Customs 
asserted that the vehicle was not in compliance with EPA/DOT regula- 
tions.! Plaintiffs petitioned Customs for release of the vehicle. Customs 
granted early release of the vehicle upon payment of $5924, pending 
final decision. Letter to Mr. Fertman, March 17, 1986. Plaintiff paid for 


1 See Notice to Mr. Shiepe, dated 25 February 1986. In this letter Customs cited 19 C.FR. § 12.73 (Motor vehicle and 
engine compliance with Federal antipollution emission requirements), and 19 C.F.R. § 12.80 (Federal motor vehicle 
safety standards), 19 U.S.C. § 1592 (Penalties for fraud, gross negligence, and negligence). In addition, Customs also 
claimed plaintiff Shiepe was in violation of 18 U.S.C. § 545 (Smuggling goods into the United States) 
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the early release of the vehicle in March of 1986. In June of 1989, Cus- 
toms determined from its review that it was proper to have seized the 
car. Letter to Mr. Fertman, June 20, 1989. Plaintiffs filed a supplemental 
petition in July of 1989 requesting review of Customs’s decision. The 
petition was denied in June, 1990. Letter to Mr. Fertman, July 2, 1990. 
Plaintiffs filed a second supplemental petition which Customs denied in 
May, 1991. Letter to Mr. Fertman, May 31, 1991. 

In denying plaintiffs’ second petition, Customs instructed plaintiffs 
to notify its office if plaintiffs desired to have the case referred for judi- 
cial proceedings. Jd. Accordingly, in June of 1991, plaintiffs indicated to 
Customs that they wished to have the case referred to the U.S. Court of 
International Trade for judicial proceedings. See Defendant’s Motion to 
Dismiss, Exhibit G. In August of 1991, Customs informed plaintiffs that 
its instructions for judicial proceedings was an error, and that Customs 
had considered the matter closed. See Defendant’s Motion to Dismiss, 
Exhibit H. Plaintiffs filed a protest on October 9, 1991 pursuant to 
19 U.S.C. § 1514. Plaintiffs claimed that the vehicle was improperly 
seized and requested that the sum deposited for early release of the 
vehicle be returned with interest. Customs denied the protest as 
untimely and not involving a protestable decision. 

Plaintiffs now bring this action, alleging jurisdiction in this Court 
under 28 U.S.C. § 1581(a) and § 1581(i). The government moves to dis- 
miss the case for lack of jurisdiction. 

DISCUSSION 

The government argues that in order for this Court to assert jurisdic- 
tion under 28 U.S.C. § 1581(a),? plaintiff must protest a Customs deci- 
sion regarding one or more of the specific categories set forth in 
19 U.S.C. § 1514(a). Since its refusal to refund the monies does not fall 
under any of the categories set forth in section 1514(a), the government 
asserts it cannot properly be protested under section 1514(a), or there- 
fore denied under 19 U.S.C. § 1515. Since a denial of protest under sec- 
tion 1515 is a necessary requirement for asserting jurisdiction under 
28 U.S.C. § 1581(a), the government argues this Court does not have 
jurisdiction. See Defendant’s Motion to Dismiss, at 5-6. 

In addition, the government argues that 28 U.S.C. § 1581(i)? cannot 
properly be the basis for an action for the return of monies paid to miti- 


228 US.C. § 1581(a) is set out as follows 


(a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to contest the 
denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930 
28 U.S.C. § 1581(a) (1988) 
328 U.S.C. 1581(i) is set out in pertinent part as follows: 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of this 
section * * * the Court of International Trade shall have exclusive jurisdiction of any civil action commenced 
against the United States, its agencies, or its officers, that arises out of any law of the United States providing for— 

(1) revenue from imports or tonnage; 

(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the raising 
of revenue; 

(3) *** 

(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this 
subsection and subsections (a)-(h) of this section 


* * * * * * 


28 U.S.C. § 1581(i) (1988) 
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gate a penalty, as such an action does not fall within the language of 28 
U.S.C. § 1581(i). See Defendant’s Reply to Plaintiffs’ Response to Defen- 
dant’s Motion to Dismiss, at 8. The government argues that since plain- 
tiffs have not established jurisdiction in this Court under section 
1581(i), plaintiffs’ action should be dismissed. 

Plaintiffs argue that this Court has jurisdiction under 28 U.S.C. 
§ 1581(a), or in the alternative 28 U.S.C. § 1581(i). See Plaintiffs’ 
Response to Defendants Motion to Dismiss (“Plaintiff's Response”), at 3. 
Plaintiffs argue that the amount of money paid by them to secure the 
release of the car was a “fine” or “penalty” as contemplated by 19 U.S.C. 
§ 1520(a)(3).4 Plaintiffs also argue that such a “fine” or “penalty” 
amounts to a “charge” or “exaction” as that term is used in 19 U.S.C. 
§ 1514(a)(3). See Plaintiffs’ Response, at 4-6. Plaintiffs provide no sup- 
port as to why this court has jurisdiction under 28 U.S.C. § 1581(i) 

This case presents two issues. First, whether monies paid to Customs 
for release of an automobile constitutes a “charge” or “exaction” within 
the meaning of those terms as used in 19 U.S.C. § 1514(a)(3). Second, 
whether such payment and subsequent refusal to refund the payment 
falls within the terms of 28 U.S.C. 1581(i) 

This Court, like all federal courts, is a court of limited jurisdiction. 
Once the Court’s jurisdiction is challenged, plaintiffs bear the burden of 
proving that the Court’s exercise of jurisdiction is proper. Dennison 
Manufacturing Co. v. United States, 12 CIT 1, 2,678 F Supp. 894, 896 
(1988). 

The Court of Appeals for the Federal Circuit has recently considered 
whether this Court has jurisdiction over actions for refunds for monies 
paid to Customs. See Trayco, Inc. v. United States, 994 F.2d 832 (Fed. Cir. 
1993). In Trayco, the plaintiff imported merchandise which was not 
properly marked. Customs allowed Trayco custody of the merchandise 
on the condition that it be properly marked. The merchandise was then 
properly marked, but inadvertently moved to another warehouse. Prior 
to reinspection, Trayco’s president certified to Customs that Trayco had 
complied with the conditions of release. As a result of a misunderstand- 
ing, Customs constructively seized the goods and assessed a penalty for 
gross negligence pursuant to 19 U.S.C. 1592(c). Trayco petitioned Cus- 
toms for mitigation or remission in accordance with 19 U.S.C. § 1618, 
but the petition was denied. After Trayco submitted a supplemental 
petition, Customs mitigated the penalty. Trayco then filed a second sup- 
plemental petition after paying the penalty as required by regulation.® 


419 USC. § 1520(a)(3) is set out as follows: 
(a) Cases in which refunds authorized 
The Secretary of the Treasury is authorized to refund duties or other receipts in the following cases 


(3) Fines, Penalties, and forfeitures —Whenever money has been deposited in the Treasury on account of a fine, 
penalty, or forfeiture which did not accrue, or which is finally determined to have accrued in an amount less than 
naa so deposited, or — is mitigated to an amount less than that so deposited or is — 

* * 


19 U.S.C. “p 1520(@) (1988), 
519 CER. § 171.33(c)(1). 
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Trayco paid the penalty “under protest reserving all rights under judi- 
cial review following exhaustion of administrative remedies.” Trayco, 
994 F.2d at 835. After Customs denied the second supplemental petition, 
Trayco filed an action in United States District Court for the District of 
South Carolina claiming that there was no basis for the penalty. The dis- 
trict court found that the merchandise had been properly marked and 
that there was no factual basis to support the penalty and accordingly 
ordered a refund. The government appealed to the United States Court 
of Appeals for the Fourth Circuit. The Fourth Circuit Court affirmed the 
district court, but upon the government’s petition for rehearing, the 
court vacated its opinion and transferred the case to the Circuit Court of 
Appeals for the Federal Circuit. Trayco, Inc. v. United States, 967 F.2d 97 
(4th Cir. 1992). 

The Court of Appeals for the Federal Circuit considered, inter alia, 
whether the Court of International Trade has exclusive jurisdiction 
over actions for refunds of penalties. In deciding this issue, the court 
concluded that the district court properly exercised jurisdiction over the 
case. It reasoned that 28 U.S.C. § 1346(a)(2)® grants district courts juris- 
diction over civil actions and claims against the government. In addi- 
tion, 28 U.S.C. § 1581(a)-(i) does not specifically grant the Court of 
International Trade jurisdiction over refunds of penalties or claims 
against the government. Moreover, the court added that 28 U.S.C. 
§ 15827 grants exclusive jurisdiction over actions to recover a penalty 
only when such action is commenced by the government. Hence, the 
court held that the district court, not the Court of International Trade, 
has jurisdiction over actions against the government for refund of pen- 
alties. Trayco, 994 F.2d at 836-38. 

The Court of Appeals for the Federal Circuit has also recently consid- 
ered the parameters of 28 U.S.C. § 1581(i). See Conoco, Inc. v. U.S. For- 
eign-Trade Zones Bd., 18 F.3d 1581 (Fed. Cir. 1994). In Conoco, Conoco 
and others challenged in United States District Court the duties it 
would have to pay to get a certain subzone status for its refinery opera- 
tions. The government argued that the Court of International Trade 
had exclusive jurisdiction to hear the matter. The district court agreed 
and dismissed the action. Plaintiffs then filed an action with the Court of 
International Trade. The government then, reversing without com- 
ment its position before the District Court, argued that the Court of 
International Trade lacked jurisdiction. This Court concluded that it 
lacked jurisdiction and dismissed the action because it was premature 


6 Section 1346 provides that: 


(a) The district courts shall have original jurisdiction, concurrent with the United States Claims Court, of: 
* * * * + + * 


(2) Any other civil action or claim against the United States, not exceeding $10,000 in amount, founded 
either upon the Constitution, or any Act of Congress, or any regulation of an executive department * * * 
28 U.S.C. § 1346(a)(2) (1988). 
‘Section 1582 provides: 
The Court of International Trade shall have exclusive jurisdiction of any civil action which arises out of an 
import transaction and which is commenced by the United States— 

(1) to recover a civil penalty under section 592 * * * of the Tariff Act of 1930. 

28 U.S.C. § 1582 (1988) 
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under 28 U.S.C. § 1581(a), and barred under § 1581(i). On appeal, the 
government argued that § 1581(i) “cannot be taken at its face, and that 
controlling precedent requires a narrower reading of the statute than 
the words connote.” Jd. at 1588. The Court of Appeals for the Federal 
Circuit found the action to be within the parameters of § 1581(i).8 In 
reversing the lower court, the Federal Circuit Court stated “[i]t is time 
to bring to an end the unproductive jurisdictional ping-pong games, and 
to give litigants their right to expeditious and timely decisions on the 
merits of their claims.” Conoco, 18 F.3d at 1590. 

The facts in the case before this Court are more similar to those of 
Trayco. Here, as in Trayco, plaintiffs seek a refund of monies paid. Like- 
wise, plaintiffs are unable to point to a subsection of 28 U.S.C. § 1581 
which specifically grants jurisdiction to the Court of International 
Trade for refunds of penalties or claims against the United States. 
Plaintiffs argue that the monies they paid amounts to a fine or penalty 
which should be construed to be a “charge” or “exaction” as those terms 
are used in 19 U.S.C. § 1514(a)(3). Perplexingly, the Court of Appeals for 
the Federal Circuit in Trayco found that Customs “exacted” a penalty, 
and thus, it may be presumed, the penalty was an exaction, as contem- 
plated by 1581(a)(3). Trayco, 994 F.2d at 837. In the instant case a protest 
against that exaction was filed by the importer.? While this distinction 
could be found to sufficiently differentiate Shiepe from Trayco, the 
Court is compelled to observe the perceived “gap” in its jurisdiction set 
forth by the Court of Appeals for the Federal Circuit in Trayco. Trayco, 
994 F2d at 837, 839. That perception and the resulting asymmetry 
between the rights, or positions, of litigants involved in judicial review 
of (exacted) penalties, has the unavoidable effect of perpetuating the 
“unproductive jurisdictional ping-pong games” observed, and amelio- 
rated, by the Circuit Court in Conoco. Conoco, at 1589, 1590. 


CONCLUSION 


For the reasons stated herein, defendant’s motion for dismissal is 
granted. 


8 The pertinent subsections are § 1581(i)(1) and § 1581(i)(4). See note 2, supra. 


9 Trayco did not, apparently, file a protest against its exaction 
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(Slip Op. 94-167) 


TORRINGTON CO., PLAINTIFF AND FEDERAL-MOGUL CORP, PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
INDUSTRIE, S.PA., AND FAG CUSCINETTI SPA, DEFENDANT-INTERVENORS 


Court No. 91-08-00568 


Defendant-intervenor FAG Cuscinetti SpA contests the redetermination on remand of 
the Department of Commerce, International Trade Administration (“Commerce”), filed 
pursuant to Torrington Co. v. United States, 18CIT___, 850 F Supp. 7 (1994), and moves 
that this Court issue an order for a fourth redetermination on remand. 

Held: Defendant-intervenor’s motion is denied and, as Commerce’s actions were sup- 
ported by substantial evidence and in accordance with law, the redetermination on 
remand is affirmed. 

[Redetermination on remand affirmed; case dismissed. | 


(Dated October 20, 1994) 


Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, Jr., Geert 
De Prest, Margaret E.O. Edozien, William A. Fennell, Wesley K. Caine, Myron A. Brilliant, 
Robert A. Weaver, Patrick J. McDonough and Amy S. Dwyer) for plaintiff. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, J. Eric Nissley, Joseph A. Perna, V and 
Larry Hampel) for plaintiff-intervenor Federal-Mogul Corporation. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis, Assis- 
tant Director, and Jane E. Meehan); of counsel: John D. McInerney, Acting Deputy Chief 
Counsel for Import Administration, Dean A. Pinkert, Stephen J. Claeys, D. Michael Kaye 
and Douglas S. Cohen, Attorney-Advisors, Office of the Chief Counsel for Import Adminis- 
tration, U.S. Department of Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel, Thomas J. Trendl 
andJuliana M. Cofrancesco) for defendant-intervenors SKF USA Inc. and SKF Industrie, 
S.p.A. 

Grunfeld, Desiderio, Lebowitz & Silverman (Max F. Schutzman, David L. Sinton, 
Andrew B. Schroth, Matthew L. Pascocello and Jeffrey S. Grimson) for defendant-interve- 
nor FAG Cuscinetti SpA. 


OPINION 


TSOUCALAS, Judge: Defendant-intervenor FAG Cuscinetti SpA 
(“FAG”) moves for an order to direct the Department of Commerce, 
International Trade Administration (“Commerce”), to issue a fourth 
redetermination on remand and make the following corrections or 
amendments to its Final Results of Redetermination Pursuant to Court 
Remand, The Torrington Company v. United States Slip Op. 94-37 
(March 4, 1994) (“Final Results”): (1) reinstatement of FAG’S U.S. dis- 
counts as originally reported or as indirect selling expenses; (2) rein- 
statement of a circumstance of sale (“COS”) adjustment to foreign 
market value (“FMV”) for home market pre-sale freight both when U.S. 
price (“USP”) is based on exporter’s sales price (“ESP”) and when it is 
based on purchase price; and (3) recalculation of value added taxes 
(“VAT”) by adding to USP and FMV, at the same point in the stream of 
commerce, the amount, and not the rate, of home market VAT. 


BACKGROUND 


On March 4, 1994, in Torrington Co. v. United States, 18 CIT 850 
F. Supp. 7 (1994), the Court remanded this case to Commerce, ordering 
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Commerce (1) toimplement its new VAT methodology; (2) to recalculate 
the VAT pursuant to the partial final judgment on the issue previously 
entered in the case; (3) to use the newly calculated VAT to determine 
best information available (“BIA”) for U.S. discounts; and (4) to deter- 
mine whether Commerce has statutory authority to adjust FMV, calcu- 
lated using purchase price for only FAG’S pre-sale inland freight in light 
of Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement 
uv. United States (“Ad Hoc”), 13 F.3d 398 (Fed. Cir. 1994). 

Commerce filed the Final Results on May 17, 1994 and FAG has fileda 
motion requesting a fourth remand. 


DISCUSSION 


Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F Supp. 
1252, 1255 (1988); Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). 


1. U.S. Discounts: 
FAG argues that this Court erred in directing Commerce to apply BIA 
to FAG’s US. discounts if Commerce could not develop a methodology 


which separates discounts paid on non-scope merchandise from dis- 
counts paid on scope merchandise. FAG alleges that the record clearly 
demonstrates that non-scope discounts were not included in FAG’s 
reported U.S. discounts and that BIA is wholly unwarranted as its dis- 
counts were accurately reported. Defendant-Intervenor FAG Cuscinetti 
SpA’s Comments on the Final Results of Redetermination on Remand 
and Memorandum in Support of FAG’s Motion for Fourth Remand 
(“FAG’s Comments”) at 4-7. 

The arguments raised by FAG regarding this issue have already been 
considered and rejected by the Court in this case. Torrington Co. v. 
United States, 17 CIT __, ___, 832 F. Supp. 365, 377-78 (1993); 
Torrington Co. v. United States, 17CIT__,__, 850 F. Supp. 1, 5-6 
(1993), appeal filed Nos. 94-1185, 94-1188 (Fed. Cir. Jan. 24, 1994). 
After considering the arguments of the parties, including FAG, this 
Court agreed that Commerce was correct in treating U.S. market FAG’s 
discounts as direct selling expenses, but stated: 

However, once again this Court cannot tell from the administrative 
record whether discounts paid on out of scope merchandise were 
used to calculate the adjustment to USP for FAG’s discounts. 
Therefore, this issue is remanded to the ITA to develop a methodol- 
ogy which removes discounts paid on FAG’s sales of out of scope 
merchandise from any adjustments made to USP for discounts or, if 
no viable method can be developed, to deny such an adjustment in 
its calculation of USP 


Torrington Co., 17 CIT at , 832 F Supp. at 378. 
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Commerce thereafter found it could not isolate discounts for scope 
merchandise and made no deduction for U.S. market discounts. This 
Court subsequently reconsidered its decision to deny any adjustment to 
USP for discounts in such a situation and determined that Commerce 
should make an adverse inference so as to encourage the respondent to 
submit actual expense information in the future. Therefore, in accor- 
dance with Commerce’s current administrative practice, the Court 
ordered Commerce to choose appropriate BIA for the adjustment to 
FAG’s USP and treat the adjustment as a direct selling expense. 
Torrington Co.,17CIT at __, 850 F. Supp. at 6. 

This Court, having considered the comments of all parties and noted 
Commerce’s compliance with the Court’s instructions on this issue, 
hereby sustains the remand results as to this issue. 


2. Treatment of Home Market Pre-Sale Freight Expenses: 


FAG also argues that, contrary to the specific remand instructions of 
this Court and the clear language of Ad Hoc, Commerce erred as a mat- 
ter of law in recharacterizing pre-sale movement expenses incurred on 
ESP transactions as indirect selling expenses. Although it agrees that 
commerce’s rationale for adjusting purchase price sales for pre-sale 
freight pursuant to the COS provision is a correct and lawful reading 
of the regulations, FAG asserts that Commerce erred in denying 
FAG Italy’s pre-sale movement expenses incurred on purchase price 
transactions. Specifically, FAG objects to the methodology adopted by 
Commerce to determine whether pre-sale freight expenses are direct or 
indirect in a purchase price comparison. FAG’s Comments at 7-10. 

The Court remanded this issue with these instructions: 


It is a cardinal rule of administrative law that an agency should 
be allowed to decide an issue for itself before a court addresses that 
issue. (Citation omitted.) This Court agrees with the ITA that it 
should be given the opportunity to address this issue first in light of 
the Federal Circuit’s decision in Ad Hoc Comm. 

Therefore, this case is remanded to the ITA to allow the ITA to 
determine whether it has statutory authority to adjust FMV, calcu- 
lated using purchase price, for only FAG’s pre-sale inland freight in 
light of Ad Hoc Comm., 13 F.3d 398. 


Torrington Co.,18 CIT at__, 850 F Supp. at 10. 

On remand, Commerce decided that, in light of Ad Hoc, it can no 
longer deduct home market pre-sale freight expenses from FMV pur- 
suant to its inherent power to fill gaps in the antidumping duty statute. 
Instead, when USP is based on purchase price, Commerce will adjust for 
home market pre-sale freight through the COS provision of 19 C.ER. 
§ 353.56 where the expense is directly related to the home market sales 
under consideration (a direct expense). To determine whether pre-sale 
freight is a direct expense, Commerce will consider whether the pre-sale 
warehousing expense is shown to be a direct expense. If the pre-sale 
warehousing constitutes a direct expense, Commerce will deem the pre- 
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sale freight expense incurred in bringing the merchandise to the ware- 
house a direct expense as well. When USP is based on ESP Commerce 
will use the COS adjustment in the same manner and will, additionally, 
adjust for any pre-sale freight charges found to be indirect selling 
expenses under the ESP offset provision, 19 C.FR. § 353.56(b)(1) and 
(2). Final Results at 5-7. 

In the Final Results at issue, Commerce treated pre-sale freight as 
indirect expenses because FAG did not report pre-sale warehousing as 
direct expenses and implemented ESP offset adjustments to FMV with 
respect to ESP sales. Id. 

The Court agrees with the rationale articulated in a recent post-Ad 
Hoc case which sustained Commerce’s new policy of deducting pre-sale 
freight in ESP comparisons as indirect expenses under the COS provi- 
sion subject to the ESP offset cap, and in purchase price comparisons 
under the COS provision if they are direct selling expenses. Ad Hoc 
Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. United 
States, 18 CIT : , Slip Op. 94-151 at 6-13 (Sept. 26, 1994). In 
addition, the Court agrees with the rationale expressed in Ad Hoc 
Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. United 
States,18CIT__, , Slip Op. 94-152 at 2-4 (Sept. 26, 1994) that, in 
a purchase price comparison, if the pre-sale warehousing expense is not 
shown to be a direct expense, then it follows that the pre-sale freight 
expense is also not shown to be a direct expense. 


Therefore, this Court, having considered the comments of all the par- 
ties, hereby sustains the remand results as to this issue. 


3. VAT Calculation and Adjustment: 


Finally, FAG asserts that Commerce erred in adjusting USP for VAT 
by applying to USP the home market VAT rate rather than the absolute 
VAT amount charged on the corresponding home market sale. FAG 
states Commerce’s methodology artificially inflates the difference 
between FMV and USP is contrary to the plain meaning of the anti- 
dumping statute and conflicts with decisions of the Federal Circuit and 
of this Court. FAG’s Comments at 10-15. 

FAG’s comments on Commerce’s treatment of VAT are actually a re- 
briefing of the merits of the issue, which has been exhaustively briefed 
by all the parties in previous cases and already decided by this Court. See 
Torrington Co.,17CIT at___, 850 F Supp. at 3-4; see also Federal-Mo- 
gul Corp. v. United States, 17CIT__,__—_—«, 834. F Supp 1391, 1396-97 
(1993) (holding Commerce is to apply the rate of forgiven VAT to USB 
calculated at the same point in the stream of commerce where the VAT is 
applied for home market sales, and to add the resulting amount to USP 
without a COS adjustment to FMV). This Court remanded this issue so 
that Commerce could implement its new adjustment methodology and 
recalculate the VAT. As Commerce has complied with the Court’s 
instructions, the Court sustains Commerce’s remand results on this 
issue. 
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CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and a review of all papers in this action, finds that Commerce’s 
actions were in accordance with law and supported by substantial 
evidence. For the reasons stated above, FAG’s motion for a fourth 
remand is denied and the Final Results are affirmed. This case is hereby 
dismissed. 


(Slip Op. 94-168) 


TORRINGTON CO., PLAINTIFF AND FEDERAL-MOGUL CORP, PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
GMBH, GMN GEorG MULLER NURNBERG AG, NTN BEARING CORP OF 
AMERICA, NTN KUGELLAGERFABRIK (DEUTCHLAND) GMBH, CATERPILLAR 
INc., FAG KUGELFISCHER GEORG SCHAFER KGAA, INA WALZLAGER 
SCHAEFFLER KG, AND INA BEARING Co., INC, MESSERSCHMITT-BOELKOW- 
BLOHM, GMBH AND MBB HELICOPTER CORP, DEFENDANT-INTERVENORS 


Court No. 91-08-00567 


Plaintiff-intervenor Federal-Mogul Corporation and defendant-intervenors SKF USA 
Inc. and SKF GmbH challenge the Department of Commerce, International Trade 
Administration’s (“Commerce”) redetermination on remand filed in this case, claiming it 
was not in accordance with law and unsupported by substantial evidence. 

Held: Commerce acted in accordance with law and the remand results are affirmed. 

{Remand results affirmed; case dismissed. | 


(Dated October 21, 1994) 


Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, Jr., 
Wesley K. Caine, Myron A. Brilliant, Geert De Prest, Margaret E.O. Edozien, Robert A. 
Weaver, David Scott Nance and Amy S. Dwyer) for plaintiff The Torrington Company. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, J. Eric Nissley and Joseph A. Perna, V) 
for plaintiff-intervenor Federal-Mogul Corporation. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis, Assis- 
tant Director, and Jane E. Meehan); of counsel: John D. McInerney, Senior Counsel, Dean 
A. Pinkert, Stephen J. Claeys, Douglas S. Cohen and Thomas H. Fine, Attorney-Advisors, 
Office of the Chief Counsel for Import Administration, U.S. Department of Commerce, for 
defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel, Juliana M. 
Cofrancesco and Thomas Trendl) for defendant-intervenors SKF USA Inc. and SKF 
GmbH. 

Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell and Philip S. Gallas) for 
defendant-intervenor GMN Georg Muller Nurnberg AG. 

Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune V. Kano 
and Diane A. MacDonald) for defendant-intervenors NTN Bearing Corporation of Amer- 
ica and NTN Kugellagerfabrik (Deutschland) GmbH. 

Powell, Goldstein, Frazer & Murphy (Richard M. Belanger and Neil R. Ellis) for defen- 
dant-intervenor Caterpillar Inc. 

Grunfeld, Desiderio, Lebowitz & Silverman (Max F. Schutzman, David L. Simon, 
Andrew B. Schroth and Matthew L. Pascocello) for defendant-intervenor FAG Kugelfis- 
cher Georg Schafer KGaA. 
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Arent, Fox, Kintner, Plotkin & Kahn (Stephen L. Gibson and Eleanor Peilta) for defen- 
dant-intervenors INA Walzlager Schaeffler KG and INA Bearing Company, Inc. 

Rogers & Wells (William Silverman and Ryan Trainer) for defendant-intervenors Mes- 
serschmitt-Boelkow-Blohm, GmbH and MBB Helicopter Corporation. 


OPINION 

TSOUCALAS, Judge: Plaintiff-intervenor Federal-Mogul Corporation 
(“FMC”) and defendant-intervenors SKF USA Inc. and SKF GmbH 
(“SKF”) challenge the Department of Commerce, International Trade 
Administration’s (“Commerce”) redetermination on remand filed in 
this case, Final Results of Redetermination Pursuant to Court Remand, 
Torrington Co. v. United States, Court No. 91-08-00567, Slip Op. 94-38 
(CIT, March 4, 1994) and Slip Op. 94-84 (CIT May 24, 1994) (“Final 
Results”). Specifically, FMC contests as unsupported by substantial evi- 
dence and not in accordance with law Commerce’s circumstance of sale 
(“COS”) adjustment and exporter’s sales price (“ESP”) offset to foreign 
market value (“FMV”) for pre-sale freight when United States Price 
(“USP”) is based on ESP SKF contests as unsupported by substantial 
evidence and not in accordance with law Commerce’s methodology for 
determining whether pre-sale freight is a direct or indirect expense 
when USP is based on purchase price (“PP”) 


BACKGROUND 


In Torrington Co. v. United States, 18 CIT , 850 F. Supp. 12 (1994), 
the Court remanded this case ordering Commerce to determine whether 


Commerce has statutory authority to adjust FMV, calculated using PP 
for pre-sale inland freight in light of Ad Hoc Comm. of AZ-NM-TX-FL 
Producers of Gray Portland Cement v. United States (“Ad Hoc”), 13 F.3d 
398 (Fed. Cir. 1994). 

Commerce filed the Final Results on June 23, 1994 and FMC and SKF 
contest the Final Results. 


DISCUSSION 

Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345 658 F. Supp. 
1252, 1255 (1988); Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). 

FMC asserts that a dumping margin calculated when USP is based on 
ESP will be smaller than a dumping margin in a PP situation because, 
although home market pre-sale freight is deducted from FMV in an ESP 
situation, it is not deducted in PP comparisons. Specifically, FMC states 
the distortion of dumping margins arises from Commerce’s use of the 
ESP offset when pre-sale freight is found to be an indirect expense, pur- 
suant to 19 C.FR. § 353.56(b)(2). Comments of Federal-Mogul Corpora- 
tion on the Final Results of Redetermination Pursuant to Court Remand 
(“FMC’s Comments”) at 6-13. 
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SKF asserts that Commerce erred in denying pre-sale movement 
expenses incurred on PP transactions. Specifically, SKF objects to the 
methodology adopted by commerce to determine whether pre-sale 
freight expenses are direct or indirect in a purchase price comparison. 
Defendant-Intervenors’ Comments Regarding Redetermination on 
Remand Issued on June 23, 1994 (“SKF’s Comments”) at 1-4. 

The Court remanded this issue with these instructions: 


It is a cardinal rule of administrative law that an agency should 
be allowed to decide an issue for itself before a court addresses that 
issue. (Citation omitted.) This Court agrees with the ITA that it 
should be given the opportunity to address this issue first in light of 
the Federal Gireuit’ s Saciaien | in Ad Hoc Comm. 

ok * * * * 

Therefore, this case is remanded to the ITA to allow the ITA to 
determine whether it has statutory authority to adjust FMV, calcu- 
lated using purchase price, for pre-sale inland freight in light of Ad 
Hoc Comm. 


Torrington Co., 18 CIT at , 850 F. Supp. at 16. 

On remand, commerce decided that, in light of Ad Hoc, it can no 
longer deduct home market pre-sale freight expenses from FMV pur- 
suant to its inherent power to fill gaps in the antidumping duty statute. 
Instead, when USP is based on purchase price, Commerce will adjust for 
home market pre-sale freight pursuant to the COS provision of 19 C.FR. 
§ 353.56 where the expense is directly related to the home market sales 


under consideration (a direct expense). To determine whether pre-sale 
freight is a direct expense, Commerce will consider whether the pre-sale 
warehousing expense is shown to be a direct expanse. If the pre-sale 
warehousing constitutes a direct expense, Commerce will deem the pre- 
sale freight expense incurred in bringing the merchandise to the ware- 
house a direct expense as well. When USP is based on ESP, commerce 
will use the COS adjustment in the same manner and will, additionally, 
adjust for any pre-sale freight charges found to be indirect selling 
expenses under the ESP offset provision, 19 C.FR. § 353.56(b)(1) and 
(2). Defendant’s Response to the Comments Filed by Federal-Mogul Cor- 
poration and SKF U.S.A. et al., on the Final Results of Redetermination 
Pursuant to Court Remand at 1-12. 

In the Final Results at issue, Commerce treated pre-sale freight as 
indirect expenses and implemented ESP offset adjustments to FMV 
with respect to ESP sales. Id. 

The fact that a dumping margin may differ depending upon whether 
USP is calculated based on ESP or PP and Commerce’s authority to use 
an ESP offset for pre-sale freight in ESP transactions when no adjust- 
ment is made to FMV for pre-sale freight in PP transactions was explic- 
itly upheld by the Federal Circuit in Smith-Corona Group, Consumer 
Prods. Div., SCM Corp. v. United States, 713 F.2d 1568, 1577-79 (Fed. 
Cir. 1983), cert. denied, 465 U.S. 1022 (1984), wherein the Court stated: 


The difference between United States price generated from pur- 
chase price and from exporter’s sales price was created by the stat- 
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ute. Were it not for the exporter’s sales price offset, comparisons 
based on purchase price would be fair, yet comparisons based on 
exporter’s sales price would be skewed in favor of a higher dumping 
margin * * *. In view of the discretion accorded the Secretary under 
the statute to make adjustments to foreign market value, we con- 
clude that the exporter’s sales price offset * * * is a proper and rea- 
sonable exercise of the Secretary’s authority to administer the 
statute fairly. 


Id. at 1578-79. 

In addition, the Court agrees with the rationale articulated in a recent 
post-Ad Hoc case which sustained Commerce’s new policy of deducting 
pre-sale freight in ESP comparisons as indirect expenses under the COS 
provision subject to the ESP offset cap, and in purchase price compari- 
sons under the COS provision if they are direct selling expenses. Ad Hoc 
Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. United 
States, 18CIT _,__, Slip Op. 94-151 at 6-13 (Sept. 26, 1994). In 
addition, the Court agrees with the rationale expressed in Ad Hoc 
Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. United 
States,18CIT__,__—, Slip Op. 94-152 at 2-4 (Sept. 26, 1994) that, in 
a purchase price comparison, if the pre-sale warehousing expense is not 
shown to be a direct expense, then it follows that the pre-sale freight 
expense is also not shown to be a direct expense. 

Therefore, this Court, having considered the comments of all the par- 
ties, hereby sustains the remand results. 


CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and a review of all papers in this action, finds that Commerce’s 
actions were in accordance with law and supported by substantial evi- 
dence. For the reasons stated above, the Final Results are affirmed. This 
case is hereby dismissed. 
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MEMORANDUM OPINION AND ORDER 


MusGRAVE, Judge: Plaintiffs paid harbor fees in accordance with Cus- 
toms’ interpretation of the Harbor Maintenance Revenue Act. 26 U.S.C. 
§§ 4461-62. Plaintiffs claim such payments were in excess of the 
amounts required by the law and accordingly seek a refund of claimed 
overpayments. Plaintiff HAL Antillen, N.V. challenges Customs’ denial 
of its protest concerning harbor fees which Customs assessed because of 
HAL Antillen’s alleged underpayment of such fees. Defendant argues 


that this Court does not have jurisdiction to hear these claims. For the 
reasons set forth below, the Court finds that it does have jurisdiction to 
review these claims. 


BACKGROUND 


Plaintiffs Carnival Cruise Lines, Inc., HAL Antillen, N.V., Hal Ship- 
ping Ltd., and Wind Surf Limited, (collectively referred to as the “Com- 
panies”), operate commercial cruise ships throughout the world. For the 
period June 1, 1987 to July 31, 1993, the Companies paid harbor mainte- 
nance fees to the U.S. Customs Service (“Customs”), under the Harbor 
Maintenance Revenue Act of 1986 (Title XIV of the Water Resources 
Development Act) (the “Act”), Pub. L. 99-662, 100 Stat. 4266, codified at 
26 U.S.C. §§ 4461-62 (1988). The payments were made on a quarterly 
basis as required by regulation. 19 C.F-R. § 24.24(e)(4)(ii)(1987). Cus- 
toms conducted an audit of the operations of plaintiff HAL Antillen, N.V. 
(“HAL Antillen”), for the period April 1, 1987 to December 31, 1991. 
Plaintiffs’ First Amended Complaint, §18. In April, 1993, HAL Antillen 
was notified by Customs that it had underpaid its harbor fees for the 
audit period. Jd. at 1 19. HAL Antillen was subsequently billed by Cus- 
toms in June, 1993, for $322,311. Jd. On July 2, 1993, HAL Antillen pro- 
tested the bill to the District Director of Customs in Seattle Washington. 
Id. Pursuant to 19 U.S.C. § 1515(b) and 19C.ER. § 174.22, HAL Antillen 
requested accelerated disposition of its protest claim on October 6,1993. 
Id. at 1 20. By way of 19 U.S.C. § 1515(b) and 19 C.FR. §174.22(d), the 
protest was deemed denied 30 days later on November 5, 1993. Id. 
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In the interim between the filing and denial of HAL Antillen’s protest, 
the Companies filed an action in this Court on October 18, 1993, seeking 
restitution of payments of harbor maintenance fees they claim have 
exceeded amounts required by law. Plaintiffs’ Complaint, 1 1. The Com- 
panies claim that Customs incorrectly applied the Act by including cer- 
tain charges in calculating the value for the transportation service on 
which the harbor fee is based. Jd. The Companies claim that because 
Customs incorrectly applied the Act, they paid fees in excess of the 
amount authorized by law. Jd. For these alleged overpayments, the 
Companies seek restitution. Jd. at 1 16. 

Plaintiffs amended their complaint, on December 10, 1993, to include 
HAL Antillen’s separate claim contesting Customs’ denial of its protest 
of Customs’ assessment of an additional $322,311 in harbor fees. In the 
amended complaint, HAL Antillen claims Customs’ denial of protest 
and underlying assessment of $ 322,311 for alleged underpayment were 
arbitrary and capricious and contrary to law. Plaintiffs’ First Amended 
Complaint, 1 29. 

In bringing this action, the Companies allege that this Court has juris- 
diction over their claims under 28 U.S.C. § 1581(i). Plaintiffs’ First 
Amended Complaint, {| 5. For its denial of protest claim, HAL Antillen 
asserts that this Court has jurisdiction under 28 U.S.C. § 1581(a). Id. 
The government moves to dismiss this case for lack of jurisdiction. 


DISCUSSION 


The government argues that this Court lacks jurisdiction to hear the 
first matter because the Companies failed to file administrative protests 
in atimely manner. Such protests are required by 19 U.S.C. § 1514(a)! in 
order to assert jurisdiction under 28 U.S.C. § 1581(a),? which, the gov- 
ernment argues, is where the Court’s jurisdiction properly lies in this 
matter. The government argues that since the Companies have not 
exhausted their administrative remedies under the statute, this Court 
does not have jurisdiction to hear the Companies complaint. Defen- 
dant’s Motion to Dismiss at 5-7. 

For the HAL Antillen claim which was first protested under 19 U.S.C. 
§ 1514(a), the government argues that HAL Antillen’s action involving 
said claim was prematurely filed before HAL Antillen’s protest was 
denied, and should therefore be dismissed. Defendant’s Motion to Dis- 
miss at 11-15. 


1 Section 1514(a) provides that “* * * decisions of the appropriate customs officer, including the legality of all orders 
and findings entering into the same, as to— 
(1) the appraised value of merchandise; 
(2) the classification and rate and amount of duties chargeable; 
(3) all charges or exactions of whatever character within the jurisdiction of the Secretary of the Treasury; 
* * * . 


* * * 
shall be final and conclusive upon all persons * * * unless a protest is filed * * *.” 
19 U.S.C. § 1514(a) (1988). 

2 Section 1581(a) provides as follows: 


(a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to contest the 
denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930 


28 U.S.C. § 1581(a) (1988). 
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The Companies argue that there is nothing in the Act or regulations 
which suggests that protest is necessary before seeking a refund. Plain- 
tiffs’ Opposition to Defendant’s Motion to Dismiss at 12. Moreover, they 
argue that there was not a single ruling, decision or document issued by 
Customs from which they could have protested. Jd. at 12-13. Since there 
was no decision which could have been protested under 1515(a),? they 
argue, section 1581(a) cannot be the basis of jurisdiction for this Court. 

Instead, the Companies argue that this Court has jurisdiction over 
their restitution claim under 28 U.S.C. § 1581(i).4 Specifically, the Com- 
panies assert that restitution of harbor fees is a matter arising out of the 
Act concerning revenue from imports or tonnage as set out at 1581(1)(1). 
In addition, the Companies argue this matter falls under § 1581(i)(2), as 
tariffs, duties, fees, or other taxes on the importation of merchandise for 
reasons other than the raising of revenue. Lastly, the Companies argue 
that § 1581(i)(4) also applies as it contemplates the administration and 
enforcement of matters set out at § 1581(i)(1)-(2). Plaintiffs’ First 
Amended Complaint, 15, and Plaintiffs’ Surreply to Defendant’s Motion 
to Dismiss at 9-10. 

Plaintiff HAL Antillen argues that its separate claim concerning Cus- 
toms’ denial of its protest under section 1581(a) was not filed before its 
protest was denied, but was added to the Companies’ original complaint 
thirty-five days after the protest was deemed denied under 19 U.S.C. 
§ 1515. Hence, HAL Antillen argues that this Court properly has juris- 
diction under 28 U.S.C. § 1581(a), which gives this Court exclusive juris- 
diction over actions contesting the denial of protests brought pursuant 
to19 U.S.C. § 1515. Plaintiffs’ First Amended Complaint, 15, and Plain- 
tiffs’ Opposition to Defendant’s Motion to Dismiss at 24-27. 

This case, therefore, presents three issues. First, whether payment of 
harbor fees on a quarterly basis to Customs per regulation 
24.24(e)(4)(ii) is protestable under 19 U.S.C. § 1514(a). Second, whether 
payment of harbor fees is reviewable by this Court under 28 U.S.C. 
§ 1581(i). Last, whether amending a complaint to include a challenge to 
a denial of protest after such protest is denied permits this Court review 
under 28 U.S.C. 1581(a), when the original complaint was filed before 
the subject protest was denied. 


3 Section 1515(a) provides that “* * * the appropriate customs officer, within two years from the date a protest was 
filed in accordance with section 1514 of this title, shall review the. protest and shall allow or deny such protest in whole 
or in part. 

19 U.S.C. 1515(a) (1988). 

4 Section 1581(i) provides, in pertinent part, as follows: 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of this 
section * * * the Court of International Trade shall have exclusive jurisdiction of any civil action commenced 
against the United States, its agencies, or its officers, that arises out of any law of the United States providing for— 

(1) revenue from imports or tonnage; 

(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the raising 
of revenue; 
* * * . - * * 

(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this 
subsection and (a)-(h) of this section. 

- = 7” - * * * 


28 U.S.C. § 1581(i) (1988). 
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The Harbor Maintenance Revenue Act imposes a tax on port use 
based on the value of commercial cargo loaded or unloaded at any port. 
26 U.S.C. § 4461(a)-(b).° For the purposes of the Act, port use means the 
loading or unloading of commercial cargo on to or off of a commercial 
vessel. § 4462(a)(1).° Commercial cargo is in turn defined to include pas- 
sengers transported for compensation or hire. § 4462(a)(3)(A).’ Value, 
as it pertains to transportation of passengers, means ‘the actual charge 
paid for such services or the prevailing charge for comparable service if 
no actual charge is paid.” § 4462(a)(5)(B).8 Prior to January 1, 1991, fees 
were payable at a rate of .04 percent of value as set by statute. § 4461. 
After January 1, 1991, the rate was increased by statute to .125 percent 
of value. 26 U.S.C. § 4461, (1988 & Supp. II 1990). 

The Secretary of the Treasury is authorized to prescribe regulations 
for the purpose of carrying out the Act. § 4462(i). Accordingly, the Secre- 
tary has promulgated regulations which require cruise liners to pay port 
use fees when passengers board and disembark. 19 C.FR. 
§ 24.24(e)(4)(i). Fees are to be paid by cruise operators on a quarterly 
basis by mailing a check or money order along with a quarterly sum- 
mary report (currently Customs Form 349). § 24.24(e)(4)(ii). Refunds 
can be requested by filing a Harbor Maintenance Fee Amended Quar- 
terly Summary Report (Customs Form 350). 19 C.FR. § 24.24(e)(5) 
(1994).° 

The Act provides that “all administrative and enforcement provisions 
of customs laws and regulations shall apply in respect of the tax imposed 
* * * as if such tax were a customs duty.” 26 U.S.C. § 4462(f)(1) (1988). 


526 US.C. § 4461(a)-(b) provides as follows 
(a) General rule 
There is hereby imposed a tax on any port use 
(b) Amount of tax 


The amount of the tax imposed by subsection (a) on any port use shall be an amount equal to 0.125 percent of 
the value of the commercial cargo involved. 


26 U.S.C. § 4461(a)-(b) (1988 & Supp. 111990) 
6 The pertinent definitions to the Act are set out as follows: 
§ 4462 Definitions and special rules. 
(a) Definitions 
For purposes of this subchapter— 
(1) Port use 
The term “port use means— 


(A) the loading of commercial on, or 
(B) the unloading of commercial cargo from, a commercial vessel at a port. 
* * * “ 


(3) Commercial cargo 
(A) In general 
The term “commercial cargo” means any cargo transported on a commercial vessel, including passen- 
gers transported for compensation or hire. 


* * * * 


(5) Value 


* * * * * 


(B) Transportation of passengers ; 
In the case of the transportation for hire, the term “value” means the actual charge paid for such service 
or the prevailing charge paid for comparable service if no actual charge is paid. 
« * * 


* * * 


26 U.S.C. § 4462(a) (1988) 
‘ Note 6, supra. 
8 Note 6, supra. 


9 This provision first appeared in the Code of Federal Regulations for 1992. Prior to 1992, there was no such provision 
for refunds of harbor fees of passenger liners. 19 C.FR. § 24.24(e)(5) (1992). 
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The Act further provides that “[flor the purposes of determining the 
jurisdiction of any court of the United States or any agency of the United 
States, the tax imposed by this subchapter shall be treated as if such tax 
were a customs duty.” 26 U.S.C. § 4462(f)(2) (1988). 

The government does not dispute that this Court can exercise juris- 
diction over the Harbor Maintenance Revenue Act in general. Rather it 
argues that prior to this Court exercising jurisdiction, plaintiffs must 
exhaust their administrative remedies. They argue that the Companies 
failed to exercise the protest remedy available to them under 19 U.S.C. 
§ 1514(a), and therefore cannot invoke review of their claim in this 
Court. Moreover, they argue that a party cannot invoke the jurisdic- 
tional provision of section 1581(i) if section 1581(a) was available to 
them. Defendant’s Motion to Dismiss at 9-10. 

Section 2637(d) of Title 28 provides that lithe Court of International 
Trade shall, where appropriate, require the exhaustion of administra- 
tive remedies (emphasis added).” 28 U.S.C. § 2637(d) (1988). Section 
1514(a) sets forth the administrative remedy defendant says applies to 
the Companies’ claim. Section 1514(a) makes clear that a party must 
protest a decision of the Customs Service. However, as plaintiffs cor- 
rectly point out, there was no decision of Customs which the Companies 
could protest. The Companies simply filed payments with quarterly 
summary reports as required by regulation. Moreover, while the Com- 
panies seek a refund, they do not seek a refund on the basis of a change, 
error, or omission of the type contemplated by the Amended Quarterly 
Summary Report described in 19 C.F R. 24.24(5). Rather they seek to 
challenge Customs’ interpretation of the statute as it pertains to the 
charge paid for transportation. Hence, not only is there no decision of 
Customs from which the Companies may protest, were there such a 
decision, protesting it would be futile given the remedy the Companies 
seek. See Asociacion Columbiana de Exportadores de Flores v. United 
States, 916 F.2d 1571,1575 (Fed. Cir. 1990). The remedy which the gov- 
ernment points to is, therefore, inappropriate. 

Jurisdiction under section 1581(i) is available only when the remedies 
provided by another subsection of 1581 would be manifestly inadequate. 
Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 1987). As dis- 
cussed, supra, the remedy pointed to by the government would not ade- 
quately provide for the type of relief plaintiffs seek. Nonetheless, for 
HAL Antillen to invoke 1581(i), there must be terms within the lan- 
guage of 1581(i) which cover the issues that plaintiff brings before the 
Court. See Conoco, Inc. v. U.S. Foreign-Trade Zone Bd., 18 F.3d 1581, 
1588-89 (Fed. Cir. 1994). 

Section 1581(i)(2) deals with laws providing for “tariffs, duties, fees, 
or other taxes on the importation of merchandise for reasons other than 
the raising of revenue.” While it may appear that all tariffs, duties, fees, 
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etc. are for the purpose of raising revenue, the legislative history of the 
Act indicates otherwise: 


The taxes and fees in this legislation are not for the purpose of rais- 
ing revenue. Rather, they are to repay costs related directly to the 
servicing of commerce. These fees and taxes offset services ren- 
dered to vessels. 


S. Rep. 126, 99th Cong., 2d Sess. 7 (1986), reprinted in 1986 U.S. Code 
Cong. & Ad. News 6639, 6644. While its true that 1581(i)(2), on its face 
deals with merchandise, the overwhelming subject matter with which 
this court has jurisdiction deals with merchandise. This should not be 
interpreted to mean that when Congress designated harbor fees to be 
treated as customs duties for the purpose of determining jurisdiction of 
a given court, it meant only to grant jurisdiction over commercial cargo 
when that phrase means merchandise—to the exclusion of passengers 
for hire. No, by the plain language of the statute Congress intended 
for harbor fees to be applied to commercial cargo, whether that term 
contemplates merchandise or passengers for hire. 26 U.S.C. 
§ 4462(a)(3)(A). Furthermore, Congress intended that such fees be 
treated as customs duties with all of the attendant administrative, 
enforcement and judicial processes concerning such duties. 26 U.S.C. 
§§ 4462(f)(1)-(2). That such processes most often deal with goods and 
not services is of little moment when applying this Court’s jurisdictional 
provisions to the Harbor Maintenance Revenue Act. The terms of sec- 
tion 1581(i)(2) embrace this Act. 

Lastly, the government argues that HAL Antillen’s claim was filed 
before plaintiff's protest was deemed denied. The government argues 
that HAL Antillen’s amended complaint does nothing more than sepa- 
rately restate the claims of plaintiffs’ original collective complaint, and 
that HAL Antillen is merely alleging new facts to cure jurisdictional 
defects in the original complaint. Defendant’s Reply to Plaintiff's 
Opposition to Defendant’s Motion to Dismiss at 16-17. Accordingly, the 
government argues that plaintiffs claim should be dismissed and refiled. 
Id. at 19. 

This Court addressed a similar matter in Detroit Zoological Soc. v. 
United States, 10 CIT 654, 647 F. Supp. 147 (1986). In that case, plaintiff 
wished to amend and supplement its complaint to allege jurisdiction 
over denials of protests which had occurred after the original complaint 
was filed. The Court considered the inconvenience of requiring plaintiff 
to file a new suit and the prejudice to defendant of imposing interest 
from a date prior to a time plaintiff was able to file suit for denial of pro- 
test. The Court concluded that neither of those remedies would create a 
just result, and allowed plaintiff to supplement its complaint provided 
that if plaintiff prevailed on its claims, interest would be awarded from 
the date the new claim was added. Id., 10 CIT at 656-57, 647 F. Supp. at 
149-50. 

As in Detroit, plaintiff HAL Antillen seeks to amend its complaint to 
include protests which were denied after the original complaint was 
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filed. Plaintiff also seeks to invoke the jurisdiction of this Court under 
1581(a) for the first time, in its amended complaint. In this case plaintiff 
has already filed a separate complaint as a protective measure. HAL 
Antillen, N.V. v. United States, Court No. 94-03-00155. Plaintiff agrees 
that interest to be awarded from the date of the amended complaint is a 
proper result. Plaintiffs’ Opposition to Defendant’s Motion to Dismiss at 
26-27. As in Detroit, this Court concludes that dismissing this claim 
would be an empty formalism. See Detroit, 10 CIT at 656-57, 647 F Supp 
at 149-50. 

Lastly, it has come to the attention of the Court that the tax imposed 
under the Harbor Maintenance Revenue Act may be unconstitutional in 
whole or in part. The parties are directed to brief the Court within 
75 days on the issue of the constitutionality of this Act. 


CONCLUSION 


For the foregoing reasons, this Court concludes that it does have juris- 
diction to decide this matter. Defendant’s motion for dismissal is denied. 
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